
I N  THE SUPREME COURT OF FLORIDA 

HONORABLE MICHAEL E. ALLEN , : 
PUBLIC DEFENDER, SECOND 
JUDICIAL CIRCUIT, and 
VINCENT GAYOSO, 

P e t i t i o n e r s ,  

HONORABLE HAL S. McCLAMMA, : 
COUNTY JUDGE, I N  AND FOR 
LEON COUNTY, 

Respondent.  

PETITION FOR WRIT OF MANDAMUS, OR, 
I N  THE ALTERNATIVE, PETITION FOR 

WRIT OF PROHIBITION 

COME NOW t h e  p e t i t i o n e r s ,  by and th rough  t h e  unders igned ,  

and move t h i s  Honorable Cour t  t o  g r a n t  i t s  w r i t  o f  mandamus 

o r  w r i t  of p r o h i b i t i o n ,  p u r s u a n t  t o  F l o r i d a  Rules  of A p p e l l a t e  

P rocedure  9.030 ( a )  ( 3 )  and 9.100 ( a )  . 

JURISDICTION OF THE COURT 

T h i s  Cour t  h a s  j u r i s d i c t i o n ,  p u r s u a n t  t o  A r t i c l e  V ,  

S e c t i o n  3  ( b )  (8.) , F l o r i d a  C o n s t i t u t i o n ,  t o  i s s u e  a  w r i t  of 

mandamus t o  t h e  r e s p o n d e n t  coun ty  judge,  who i s  a c o n s t i t u -  

t i o n a l  and s t a t e  o f f i c e r  p u r s u a n t  t o  A r t i c l e  V ,  S e c t i o n  6 ,  

F l o r i d a  C o n s t i t u t i o n  and S e c t i o n  34.021, F l o r i d a  S t a t u t e s .  

T h i s  C o u r t  h a s  j u r i s d i c t i o n  t o  i s s u e  a w r i t  o f  mandamus t o  

a i d  p e t i t i o n e r  A l l e n ,  who i s  a  c o n s t i t u t i o n a l  and s t a t e  

o f f i c e r ,  A r t i c l e  V ,  S e c t i o n  1 8 ,  F l o r i d a  C o n s t i t u t i o n ,  and 

S e c t i o n  27.50, F l o r i d a  S t a t u t e s ,  i n  t h e  performance  of h i s  

d u t i e s .  S t a t e  e x  r e l .  Norr i s  v .  Chancey, 129 F l a .  194,  212- 

13 ,  176 So. 78 (1937) : 

[Tlhey [ t h e  C i v i l  S e r v i c e  Board of t h e  
C i t y  o f  Tampa] have t h e  r i g h t  t o  a c t  
a s  r e l a t o r s  i n  b r i n g i n g  t h i s  mandamus 
p r o c e e d i n g ,  i t  a p p e a r i n g  prima f a c i e  
from t h e  a l l e g a t i o n s  t h a t  t h e y  came 
w i t h i n  t h e  o p e r a t i o n  of t h e  p r i n c i p l e  
e n u n c i a t e d  i n  Hol land v. S t a t e ,  [23 
F l a .  123,  1 So. 521 (1887)1 ,  t o  t h e  
e f f e c t  t h a t  where a  power o r  d u t y  i s  
imposed by law upon a board  of  o f f i c e r s ,  1) ;A and t o  e x e c u t e  such power o r  perform 

L?. such d u t y ,  it becomes n e c e s s a r y  t o  
d o b t a i n  a w r i t  o f  mandamus, t h e y  may 
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a p p l y  f o r  same. They a r e  a l s o ,  u n d e r  
s u c h  a l l e g a t i o n s ,  " o f f i c i a l l y  d i r e c t l y  
i n t e r e s t e d "  w i t h i n  t h e  meaning o f  
t h o s e  words a s  u s e d  i n  t h e  [ S t a t e  
e x  re l .  Whi te  v . ]  MacGibbon [79 F l a .  
132 ,  84 So. 91 (1920)  1 c a s e ,  s u p r a .  

T h i s  C o u r t  h a s  j u r i s d i c t i o n  t o  i s s u e  i t s  w r i t  o f  mandamus t o  

compel a judge  t o  o b s e r v e  c o u r t  p r o c e d u r e .  S t a t e  e x  re l .  

Di l lman v .  Tedde r ,  123  F l a .  188 ,  166 So. 590 ( 1 9 3 6 ) .  T h i s  

C o u r t  h a s  j u r i s d i c t i o n  t o  i s s u e  i t s  w r i t  o f  mandamus t o  

compel a  j udge  t o  p e r f o r m  a m i n i s t e r i a l  ac t .  Wincor v .  

T u r n e r ,  215 So.2d 3  ( F l a .  1 9 6 8 ) .  T h i s  C o u r t  h a s  j u r i s d i c t i o n  

t o  i s s u e  i t s  w r i t  o f  mandamus t o  e n f o r c e  a  c o n s t i t u t i o n a l  

r i g h t .  S t a t e  e x  re l .  Brown v .  D e w e l l ,  123  F l a .  785, 167  So. 

687 ( 1 9 3 6 ) ;  Dickey v .  C i r c u i t  C o u r t ,  200 So.2d 521 ( F l a .  1 9 6 7 ) .  

P e t i t i o n e r s  h a v e  n o  o t h e r  a d e q u a t e  remedy a t  l a w .  C o s t e l l o  

v .  Ca r l i s l e ,  413 So.2d 834 ( F l a .  1st DCA 1 9 8 2 ) .  

I n  t h e  a l t e r n a t i v e ,  t h i s  C o u r t  h a s  j u r i s d i c t i o n  t o  

i s s u e  i t s  w r i t  o f  p r o h i b i t i o n  a g a i n s t  t h e  r e s p o n d e n t  c o u n t y  

judge ,  who w a s  a c t i n g  i n  e x c e s s  o f  h i s  j u r i s d i c t i o n .  

E n g l i s h  v .  McCrary, 348 So.2d 293 ( F l a .  1 9 7 7 ) .  T h i s  C o u r t  

h a s  j u r i s d i c t i o n  t o  i s s u e  i t s  w r i t  o f  p r o h i b i t i o n  t o  

e n f o r c e  a c o n s t i t u t i o n a l  r i g h t .  S h e r r o d  v .  F r a n z a ,  427 

So.2d 1 6 1  ( F l a .  1 9 8 3 ) ;  W e s t l a k e  v. Miner ,  460 So.2d 430  l la. 

1st DCA 1 9 8 4 ) ,  a p p r o v e d ,  478 So.2d 1066 ( F l a .  1 9 8 5 ) .  

P e t i t i o n e r  Gayosa h a s  n o  o t h e r  a d e q u a t e  remedy a t  l a w  and  

w i l l  s u f f e r  impending p r e s e n t  i n j u r y .  Gordon v .  Savage ,  

383 So.2d 646 ( F l a .  5 t h  DCA 1 9 8 0 ) .  

F i n a l l y ,  t h i s  C o u r t  h a s  t h e  s o l e  j u r i s d i c t i o n  t o  

r e g u l a t e  t h e  c o n d u c t  o f  a t t o r n e y s ,  A r t i c l e  V ,  S e c t i o n  1 5 ,  

F l o r i d a  C o n s t i t u t i o n ,  a s  w e l l  a s  t h e  p r a c t i c e  and p r o c e d u r e  

i n  t h e  c o u r t s ,  A r t i c l e  V ,  S e c t i o n  2 ( a ) ,  F l o r i d a  C o n s t i t u t i o n .  

STATEMENT OF THE FACTS 

P e t i t i o n e r  Gayoso w a s  a r r e s t e d  on F e b r u a r y  1 4 ,  1986,  

a t  2:05 a . m . ,  i n  Leon County,  and  c h a r g e d  w i t h  d r i v i n g  u n d e r  

t h e  i n f l u e n c e  [ h e r e i n a f t e r  r e f e r r e d  t o  as DUI], i n  v i o l a t i o n  

o f  S e c t i o n s  3 1 6 . 1 9 3 ( 1 ) ,  ( a ) ,  and  3 1 6 . 1 9 3 1 ( 1 ) ,  F l o r i d a  



S t a t u t e s  (Appendix A ) .  He was a l s o  a r r e s t e d  a t  t h e  same t ime 

and charged wi th  d r i v i n g  whi le  l i c e n s e  suspended o r  revoked 

[ h e r e i n a f t e r  r e f e r r e d  t o  a s  DWLS] ,  i n  v i o l a t i o n  of Sec t ion  

322.34 (1) , F l o r i d a  S t a t u t e s  (Appendix B )  . D U I  i s  a  c r imina l  

t r a f f i c  i n f r a c t i o n ,  Sec t ion  318 .17(3) ,  F l o r i d a  S t a t u t e s ,  

punishable  by n o t  more than s i x  months imprisonment f o r  a  

f i r s t  conv ic t ion .  Sec t ion  3 1 6 . 1 9 3 ( 2 ) ( b ) l ,  F l o r i d a  S t a t u t e s .  

DWLS i s  a  second degree  misdemeanor, Sec t ion  322 .34(1) ,  

F l o r i d a  S t a t u t e s ,  punishable  by n o t  more than 60 days impris-  

onment. Sec t ion  7 7 5 . 0 8 2 ( 4 ) ( b ) ,  F l o r i d a  S t a t u t e s .  

A t  p e t i t i o n e r  Gayoso's f i r s t  appearance hea r ing  on 

t h a t  d a t e ,  he was ad jud ica t ed  i n s o l v e n t ,  and p e t i t i o n e r  

Al len ,  t h e  du ly  e l e c t e d  Pub l i c  Defender of t h e  Second J u d i c i a l  

C i r c u i t ,  was appointed t o  r e p r e s e n t  him on t h e  DWLS charge ,  

pursuant  t o  Sec t ion  27.51(1) ( b ) ,  F l o r i d a  S t a t u t e s .  

Respondent e n t e r e d  an o r d e r  of no imprisonment [ h e r e i n a f t e r  

r e f e r r e d  t o  a s  ON11 f o r  t h e  D U I  charge (Appendix C ) .  That  

s t a t u t e ,  a s  w e l l  a s  F l o r i d a  Rule of Criminal  Procedure 

3 . 1 1 1 ( b ) ( l ) ,  a l lows  t h e  c o u r t  t o  r e f r a i n  from appo in t ing  

t h e  p u b l i c  defender  and e n t e r  an O N 1  i f  t h e  c o u r t  does n o t  

i n t e n d  t o  impose a  j a i l  sen tence  upon convic t ion .  

On February 25, 1986, p e t i t i o n e r  Al len ,  through 

A s s i s t a n t  Pub l i c  Defender P h i l  P a t t e r s o n ,  f i l e d  a  motion 

t o  c o n s o l i d a t e  t h e  charges  f o r  t r i a l  (Appendix D ) .  A t  a  

hea r ing  on March 6,  1986, respondent g ran t ed  t h e  motion t o  

c o n s o l i d a t e  b u t  s t a t e d  t h a t  p e t i t i o n e r  Al len would be 

r equ i r ed  t o  r e p r e s e n t  p e t i t i o n e r  Gayoso on t h e  DWLS charge 

a t  t h e  conso l ida t ed  t r i a l ,  b u t  would be  p r o h i b i t e d  from 

rep re sen t ing  p e t i t i o n e r  Gayoso on t h e  D U I  charge a t  t h e  

conso l ida t ed  t r i a l ,  and would be p r o h i b i t e d  from adv i s ing  

p e t i t i o n e r  Gayoso o r  o therwise  a s s i s t i n g  h i s  defense  t o  t h e  

D U I  charge (Appendix E ) .  

On March 2 4 ,  1986, p e t i t i o n e r  Al len f i l e d  a  motion f o r  

c l a r i f i c a t i o n ,  t o  determine whether respondent was fo rb idd ing  



p e t i t i o n e r  A l l e n  from a s s i s t i n g  p e t i t i o n e r  Gayoso i n  t h e  D U I  

p o r t i o n  o f  t h e  t r i a l  (Appendix F ) .  I n  a  terse o r d e r  d a t e d  

March 26, 1986, r e sponden t  found t h a t  t h e  o r d e r  needed no 

c l a r i f i c a t i o n  because  p e t i t i o n e r  A l l e n  had a c c u r a t e l y  s t a t e d  

r e s p o n d e n t ' s  p o s i t i o n  (Appendix G ) .  

NATURE OF RELIEF SOUGHT 

P e t i t i o n e r  A l l e n  s e e k s  t h e  a i d  of  t h i s  Cour t  i n  g r a n t i n g  

i t s  w r i t  o f  p r o h i b i t i o n  o r  mandamus t o  r e q u i r e  r e sponden t  t o  

a l l o w  p e t i t i o n e r  A l l e n  t o  a p p e a r  a t  t r i a l  t o  de fend  p e t i t i o n e r  

Gayoso on t h e  D U I  c h a r g e  a s  w e l l  a s  on t h e  DWLS c h a r g e .  

Without  t h e  a i d  of  t h i s  C o u r t ,  p e t i t i o n e r  Gayoso w i l l  b e  re- 

q u i r e d  t o  r e p r e s e n t  h imse l f  on t h e  D U I  c h a r q e  and p e t i t i o n e r  

A l l e n  w i l l  b e  p r e c l u d e d  from t e n d e r i n g  any a d v i c e  o r  c o u n s e l  

t o  p e t i t i o n e r  Gayoso d u r i n g  t h e  p o r t i o n  of t h e  t r i a l  r e l a t i n g  

t o  t h e  D U I  c h a r g e .  

ARGUMENT I N  SUPPORT OF THE WRIT 

I t  i s  c l e a r  t h a t  r e sponden t  a c t e d  i n  accordance  w i t h  

e s t a b l i s h e d  law when he  a p p o i n t e d  p e t i t i o n e r  A l l e n  t o  

r e p r e s e n t  p e t i t i o n e r  Gayoso on t h e  DWLS c h a r q e ,  because  a n  

i n d i g e n t  d e f e n d a n t  h a s  t h e  c o n s t i t u t i o n a l  r i q h t  t o  awpointed 

c o u n s e l  when a  j a i l  s e n t e n c e  i s  con templa ted  o r  imposed 

upon c o n v i c t i o n .  A r g e r s i n g e r  v .  Hamlin, 407 U.S. 25 ( 1 9 7 2 ) ;  

S c o t t  v .  I l l i n o i s ,  440 U.S. 367 (1979) .  I t  i s  l i k e w i s e  c l e a r  

t h a t  r e sponden t  a c t e d  c o n t r a r y  t o  law when h e  b a r r e d  p e t i -  

t i o n e r  A l l e n  from p a r t i c i p a t i n g  i n  p e t i t i o n e r  Gayoso's  

D U I  t r i a l  s o l e l y  because:  

[Wlhat t h e  p u b l i c  d e f e n d e r  does  on h i s  
t i m e  i s  h i s  b u s i n e s s  b u t  t h i s  Cour t  h a s  
n o t  a p p o i n t e d  him t o  expend t a x p a y e r s  
money i n  case 86-3788. 

(Appendix G )  . 



Respondent h a s  i q n o r e d  t h i s  C o u r t ' s  d e c i s i o n  i n  S t a t e  e x  

re l .  Smith v .  Brummer, which 

p e t i t i o n e r s  submi t  i s  c o n t r o l l i n g  a u t h o r i t y  i n  t h i s  m a t t e r .  

T h i s  c a s e ,  s u b m i t t e d  t o  r e s p o n d e n t  i n  p e t i t i o n e r  A l l e n ' s  

motion f o r  c l a r i f i c a t i o n  (Appendix F ) ,  f u r t h e r  d e f i n e s  t h e  

r o l e  of t h e  p u b l i c  d e f e n d e r a n d  h i s  a u t h o r i t y  t o  r e p r e s e n t  a n  

i n d i g e n t  d e f e n d a n t  i n  a  m a t t e r  t o  which h e  was n o t  d i r e c t l y  

a p p o i n t e d .  I n  Smith,  t h e  Miami p u b l i c  d e f e n d e r  was a p p o i n t e d  

t o  r e p r e s e n t  a  j u v e n i l e  i n  a  Baker A c t  p roceed inq .  A f t e r  

t h a t  m a t t e r  was conc luded ,  t h e  p u b l i c  d e f e n d e r  f i l e d  a  c l a s s  

a c t i o n  l a w s u i t  i n  f e d e r a l  c o u r t  on b e h a l f  of  t h e  j u v e n i l e  

and o t h e r s ,  p u r s u a n t  t o  42 USC § 1983. The a t t o r n e y  q e n e r a l  

c h a l l e n g e d  t h e  p u b l i c  d e f e n d e r ' s  a u t h o r i t y  t o  r e p r e s e n t  t h e  

members of t h e  c l a s s  i n  f e d e r a l  c o u r t  whom h e  had n o t  been 

a p p o i n t e d  t o  r e p r e s e n t  i n  s t a t e  c o u r t .  T h i s  C o u r t  a q r e e d  

w i t h  t h e  a t t o r n e y  g e n e r a l  and h e l d  t h a t  t h e  p u b l i c  d e f e n d e r  

c o u l d  n o t  r e p r e s e n t  t h e  c l a s s .  However, t h i s  C o u r t  a l s o  

h e l d  t h a t  t h e  p u b l i c  d e f e n d e r  c o u l d  r e p r e s e n t ,  i n  f e d e r a l  

c o u r t ,  t h e  j u v e n i l e  whom h e  had been a p p o i n t e d  t o  r e p r e s e n t  

i n  s t a t e  c o u r t ,  a s  a  m a t t e r  of  p r o f e s s i o n a l  r e s p o n s i b i l i t y :  

The s t a t e  i s  c o n s t i t u t i o n a l l y  o b l i q e d  
t o  r e s p e c t  t h e  p r o f e s s i o n a l  independence 
of  t h e  p u b l i c  d e f e n d e r s  whom it engaqes .  
The d e c i s i o n  i n  Gideon v .  Wainwright,  
372 U.S. 335, 83 S.Ct.  792, 9  L.Ed.2d 799 
(19631, e s t a b l i s h e d  t h e  r i q h t  o f  s t a t e  
c r i m i n a l  d e f e n d a n t s  t o  t h e  " [ s l u i d i n g  
hand of  c o u n s e l  a t  eve ry  s t e p  of  t h e  
p r o c e e d i n g s  a g a i n s t  [them." I d .  a t  345, 
83 S.Ct. a t  797 ( a u o t i n a  from Powell  

The Uni ted  S t a t e s  Supreme Cour t  - 

o p i n i o n  i n  Polk  County v .  Dodson, 454 
U.S. 312, 102 S.Ct. 445, 70 L.Ed.2d 509 
( 1 9 8 1 ) ,  c o n c i s e l y  summakizes t h i s  c o u r t ' s  
view concern ing  t h e  pr imary  purpose  of 
t h e  p u b l i c  d e f e n d e r .  Q u o t i n g  from F e r r i  
v .  Ackerman, 4 4 4  U.S. 193,  204, 100 S.Ct. 
402, 409, 62 L.Ed.2d 355 ( 1 9 7 9 ) ,  t h e  
C o u r t  a g r e e d  t h a t  

H i s  [ t h e  p u b l i c  d e f e n d e r ' s ]  
p r i n c i p a l  r e s p o n s i b ' i l i t y  i s  t o  
s e r v e  t h e  und iv ided  i n t e r e s t s  of 
h i s  c l i e n t .  Indeed,  a n  - 
i n d i s p e n s a b l e  e l ement  of  t h e  



e f f e c t i v e  performance of h i s  
r e s p o n s i b i l i t i e s  i s  t h e  a b i l i t y  
t o  a c t  independent ly  of t h e  
Government and t o  oppose it i n  
adversary  l i t i g a t i o n .  

1 0 2  S.Ct. a t  450 n. 8  (emphasis 
s u p p l i e d ) .  

Id .  a t  533. - 

I n  Smith, t h i s  Court  founded i t s  ho ld ing  upon i t s  p r i o r  

dec i s ion  i n  Graham v. S t a t e ,  372 So.2d 1363 (F l a .  1979) ,  i n  

which t h i s  Court  he ld  t h a t  counse l ,  having been appointed i n  

s t a t e  c o u r t ,  had a u t h o r i t y  t o  r e p r e s e n t  a  c l i e n t  i n  f e d e r a l  

c o u r t  on p o s t  conv ic t ion  proceedings ,  even thoush he could 

n o t  be exp res s ly  appointed by a  s t a t e  judge f o r  t h a t  purpose. 

Again, t h i s  Court  made r e f e rence  t o  c o u n s e l C s  p r o f e s s i o n a l  

r e s p o n s i b i l i t y  i n  r ep re sen t inq  h i s  c l i e n t ,  i n  any forum, 

where necessary  t o  p r o t e c t  h i s  c l i e n t ' s  r i g h t s .  

I n  t h e  i n s t a n t  c a s e ,  t h i s  same p r o f e s s i o n a l  r e s p o n s i b i l -  

i t y  has  mot ivated p e t i t i o n e r  Al len t o  seek t o  r e p r e s e n t  

p e t i t i o n e r  Gayoso i n  t h e  D U I  t r i a l .  S ince  p e t i t i o n e r  Al len 

has  exp res s  s t a t u t o r y  a u t h o r i t y  t o  r e p r e s e n t  p e t i t i o n e r  Gayoso 

on t h e  DWLS charge,  Graham and Smith permit  him t o  r e p r e s e n t  

p e t i t i o n e r  Gayoso on t h e  D U I  charge ,  a s  wel l .  

This  l i m i t e d  autonomy on t h e  p a r t  of t h e  pub l i c  defender  

t o  dec ide  t o  r e p r e s e n t  c l i e n t s ,  i n  a  forum o t h e r  t han  t h a t  i n  

which t h e  p u b l i c  defender  has  been e x p r e s s l y  appointed,  i s  

recognized i n  o t h e r  s t a t e  c a s e s ,  i n  a d d i t i o n  t o  S t a t e  ex r e l .  

Smith v. Brummer. For example, i n  V i l l e r y  v.  F l o r i d a  Pa ro l e  

and Proba t ion  Commission, 396 So.2d 1107 ( F l a .  1981) ,  t h e  

pub l i c  defender  r ep re sen ted  t h e  p e t i t i o n e r  be fo re  t h i s  Court 

i n  a mandamus a c t i o n  seeking t h e  r i g h t  t o  pa ro l e .  In  

F l o r i d a  P a r o l e  and Proba t ion  Commission v. Alby, 4 0 0  So.2d 864 

(F l a .  4 th  DCA 1981) ,  t h e  c o u r t  s p e c i f i c a l l y  he ld  t h a t  t h e  

pub l i c  defender  had a u t h o r i t y  t o  f i l e  a  habeas corpus  p e t i t i o n .  

In Roberson v. F l o r i d a  Pa ro l e  and Proba t ion  Commission, 407 

So.2d 1 0 4 4  (F l a .  3d DCA 1981) ,  quashed on o t h e r  qrounds, 4 4 4  



So.2d 917 ( F l a .  1 9 8 3 ) ,  t h e  p u b l i c  d e f e n d e r  r e p r e s e n t e d  t h e  

p r i s o n e r  i n  a n  a d m i n i s t r a t i v e  a p p e a l .  The p u b l i c  d e f e n d e r  

h a s  a l s o  r e p r e s e n t e d  c l i e n t s  i n  p r o c e e d i n g s  such a s  

p r o h i b i t i o n ,  Sher rod  v .  F r a n z a ,  s u p r a ,  and common law 

c e r t i o r a r i ,  R o b e r t s  v .  S t a t e ,  345 So.2d 837 ( F l a .  3d DCA 

1977) and Turner  v .  S t a t e ,  340 So.2d 132  la. 2d DCA 1 9 7 6 ) .  

F i n a l l y ,  t h e  F i r s t  D i s t r i c t  i n  Graham v.  Vann, 394 So.2d 

176 ( F l a .  1st DCA 1981) r e j e c t e d  t h e  v iew t h a t  t h e  p u b l i c  

d e f e n d e r ' s  r e s p o n s i b i l i t i e s  a r e  l i m i t e d  s o l e l y  by s t a t u t e ,  

and i n  two companion c a s e s ,  i m p l i c i t l y  a l lowed  t h e  ~ u b l i c  

d e f e n d e r  t o  i n s t i t u t e  a  compla in t  f o r  d e c l a r a t o r y  r e l i e f ,  

a  p e t i t i o n  f o r  i n j u n c t i v e  r e l i e f ,  and a  p e t i t i o n  f o r  w r i t  

of  mandamus. Graham v.  Vann, 394 So.2d 178 ( F l a .  1st DCA 

1981) and Graham v .  Vann, 394 So.2d 180 ( F l a .  1st DCA 1 9 8 1 ) .  

I n  a d d i t i o n  t o  t h i s  C o u r t ' s  o p i n i o n  i n  S t a t e  ex  re l .  

Smith v .  Brurnmer, s u p r a ,  t h e  r i g h t  of t h e  p u b l i c  d e f e n d e r  

t o  t a k e  c l i e n t s  i n t o  f e d e r a l  c o u r t  i n  o r d e r  t o  p r o t e c t  

t h e i r  r i g h t s  h a s  been e q u a l l y  r ecogn ized  by t h e  f e d e r a l  

c o u r t s .  See ,  e .g . ,  Puqh v .  Rainwater ,  355 F.Supp. 1286 

(S.D. F l a .  1 9 7 3 ) ,  a f f i r m e d  i n  p a r t ,  483 F.2d 778 ( 5 t h  

C i r .  1 9 7 3 ) ,  a f f i r m e d  i n  p a r t  s u b  nom. G e r s t e i n  v .  Puqh, 

420 U.S. 103 (1975) [ s u i t  f o r  d e c l a r a t o r y  and i n j u n c t i v e  

r e l i e f  l e a d i n g  t o  major  d e c i s i o n  on s t a n d a r d s  f o r  p r e t r i a l  

d e t e n t i o n ] ;  and Ack i s  v.  Purdy,  322 F.Supp. 38 (S.D. F l a .  

1970) [ s u i t  f o r  d e c l a r a t o r y  and i n j u n c t i v e  r e l i e f  r e g a r d i n g  

u s e  of  m a s t e r  bond s c h e d u l e  f o r  p r e t r i a l  r e l e a s e ] .  

The common theme of  t h e s e  c a s e s  -- i n  a d d i t i o n  t o  t h e  

r e a l i z a t i o n  t h a t  i f  t h e  p u b l i c  d e f e n d e r  d o e s  n o t  u n d e r t a k e  

t h e  c a s e ,  nobody else w i l l  - i s  t h a t  once  t h e  p u b l i c  

d e f e n d e r  i s  a p p o i n t e d  t o  r e p r e s e n t  someone h e  i s  r e q u i r e d  

t o  r e p r e s e n t ,  h i s  d i s c r e t i o n  i n  khoosing t h e  means by 

which t h i s  r e p r e s e n t a t i o n  i s  t o  be c a r r i e d  o u t  s h o u l d  n o t  

be j u d i c i a l l y  l i m i t e d .  These c a s e s  a l s o  rest upon t h e  



assumption,  p r e s e n t  i n  t h e  i n s t a n t  c a s e ,  t h a t  t h e  p u b l i c  

defender  i s  a c t i n g  i n  good f a i t h  and i n  accordance wi th  

recognized e t h i c a l  p r i n c i p l e s .  See,  e .g . ,  Babb v. Edwards, 

4 1 2  So.2d 859 (F l a .  1982) and Sec t ion  27 .53 (3 ) ,  F l o r i d a  

S t a t u t e s  [once pub l i c  defender  has  c e r t i f i e d  a  c o n f l i c t  of 

i n t e r e s t ,  t h e  c o u r t  ha s  no a l t e r n a t i v e  b u t  t o  appo in t  

s u b s t i t u t e  c o u n s e l ] ;  Code of P r o f e s s i o n a l  R e s p o n s i b i l i t y ,  

Canon 5  [ a  lawyer should e x e r c i s e  independent p r o f e s s i o n a l  

judgment on behalf  of a  c l i e n t ] ,  Canon 6 [ a  lawyer should 

r e p r e s e n t  a  c l i e n t  competen t ly ] ,  and Canon 7  [ a  lawyer 

should r e p r e s e n t  a  c l i e n t  zea lous ly  w i th in  t h e  bounds of 

t h e  law].  I t  i s  axiomat ic  t h a t  t h e  e s t ab l i shmen t  of t h e  

duty  t o  r e p r e s e n t  a  c l i e n t  n e c e s s a r i l y  c a r r i e s  wi th  it t h e  

i n h e r e n t  power t o  i n i t i a t e  and engage i n  a l l  r e p r e s e n t a t i o n  

necessary  t o  t h e  complete e x e r c i s e  of t h i s  du ty ,  which i s  

n o t  i n  c o n f l i c t  wi th  any o t h e r  law o r  pub l i c  po l i cy .  

I n  summary, t h e n ,  p e t i t i o n e r s  have demonstrated t h a t  

r e sponden t ' s  a c t i o n s  a r e  c o n t r a r y  t o  law and t o  accepted 

n o t i o n s  of t h e  pub l i c  d e f e n d e r ' s  p r o f e s s i o n a l  r e s p o n s i b i l i t y .  

This  Court  should g r a n t  i t s  w r i t  t o  a l l ow p e t i t i o n e r  Al len 

t o  e x e r c i s e  h i s  p r o f e s s i o n a l  judgment on beha l f  of p e t i t i o n e r  

Gayoso . 
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