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PREFACE 

Petitioner was the Plaintiff in the trial court and 

Appellant in the District Court of Appeal. Respondents were 

Defendants in the trial court and Appellees in the District 

Court of Appeal. Herein the parties will be referred to as 

"Plaintiff" and "Defendants. " Amicus Curiae, The Academy 

of Florida Trial Lawyers, will be referred to as "The Aca- 

demy". 

CERTIFIED QUESTION 

ARE NON-RESIDENTS WHO VOLUNTARILY 
OBTAIN PIP COVERAGE CONFORMING TO 
FLORIDA'S NO-FAULT LAW (SECTION 
627.730-627.7405, FL. STAT.) EXEMPT 
FROM TORT LIABILITY UNDER SECTION 
627.737, FLORIDA STATUTES, TO THE 
SAME EXTENT AS RESIDENTS WHO OBTAIN 
THE SAME COVERAGE BECAUSE REQUIRED 
BY STATUTE TO DO SO? 

QUESTION RESTATED 

CAN RESIDENTS INJURED IN A FLORIDA 
MOTOR VEHICLE ACCIDENT MAINTAIN A 
CLAIM FOR INTANGIBLE DAMAGES AGAINST 
NON-RESIDENTS WHO VOLUNTARILY HAVE 
PIP BENEFITS EQUAL TO THOSE REQUIRED 
FOR RESIDENTS BY SECTIONS 627.733 AND 
627.736,FLORIDA STATUTES, WITHOUT 
CROSSING THE INJURY THRESHOLDS OF 
SECTION 627.737, FLORIDA STATUTES? 



STATEMENT OF THE CASE AND FACTS 

Amicus C u r i a e ,  d o e s  n o t  have  a  copy o f  t h e  c o m p l e t e  

r e c o r d  on a p p e a l  and  must d e f e r  t o ,  and  a r g u e  on t h e  b a s i s  

o f ,  t h e  f a c t s  s e t  f o r t h  i n  t h e  -- e n  b a n c  o p i n i o n  o f  t h e  F i f t h  

D i s t r i c t  C o u r t  o f  Appea l .  (The s l i p  o p i n i o n  o f  t h e  F i f t h  

D i s t r i c t ,  be low,  is a t t a c h e d  t o  t h i s  b r i e f  a s  a n  Append ix ) .  

I n  a  F l o r i d a  mo to r  v e h i c l e  a c c i d e n t ,  r e s i d e n t  p l a i n -  

t i f f  s u f f e r e d  i n j u r i e s  which were n o t  permanent  n o r  s c a r  

p r o d u c i n g  i n  n a t u r e .  N o n - r e s i d e n t  d e f e n d a n t s  owned o r  were 

o p e r a t i n g  t h e  motor  v e h i c l e  which c a u s e d  p l a i n t i f f ' s  i n j u r i e s ,  

a n d ,  a l t h o u g h  n o t  r e q u i r e d  t o  do s o ,  c a r r i e d  P I P  i n s u r a n c e  

b e n e f i t s  e q u a l  t o  t h o s e  r e q u i r e d  f o r  r e s i d e n t s  by F l o r i d a  

S t a t u t e  S e c t i o n  6 2 7 . 7 3 7 .  

S e c t i o n  627 .737  d o e s  n o t  exempt n o n - r e s i d e n t s  who 

v o l u n t a r i l y  o b t a i n  s u c h  P I P  c o v e r a g e  f rom t o r t  l i a b i l i t y .  

N o n e t h e l e s s ,  t h e  t r i a l  c o u r t  r u l e d  t h a t  t h e  t o r t  exempt ion  

was a p p l i c a b l e  t o  t h e  n o n - r e s i d e n t  d e f e n d a n t s .  A c c o r d i n g l y ,  

f i n a l  summary judgment was e n t e r e d  f o r  D e f e n d a n t s .  

Because  t h i s  c a s e  was c o n s i d e r e d  t o  b e  of  e x c e p t i o n a l  

i m p o r t a n c e ,  t h e  a p p e a l  was c o n s i d e r e d  -- e n  b a n c  by t h e  F i f t h  

D i s t r i c t  C o u r t  o f  Appea l .  The -- e n  b a n c  d e c i s i o n  r e s u l t e d  i n  

a  3  t o  3  t i e  v o t e ,  h e n c e  t h e  t r i a l  c o u r t ' s  d e c i s i o n  was 

a f f i r m e d .  The d i s p o s i t i v e  q u e s t i o n  was c e r t i f i e d  t o  t h i s  

C o u r t .  



The s l i p  o p i n i o n  i m p l i e s  t h a t  a  r e v e r s a l  o f  t h e  

t r i a l  c o u r t  would b e  u n c o n s t i t u t i o n a l  and  i n c o n s i s t e n t  w i t h  

p u b l i c  i n t e r e s t .  The d i s s e n t ,  on t h e  o t h e r  hand ,  p o i n t s  

o u t  t h a t  S e c t i o n  627.737 is  i n  d e r o g a t i o n  t o  common l a w  

and  must b e  s t r i c t l y  c o n s t r u e d .  Changing  t h e  s t a t u t e  is  

t h e  p r e r o g a t i v e  o f  l e g i s l a t u r e  and  t h e  j u d i c i a r y  s h o u l d  n o t  

a c t .  

The Academy is a  l a r g e  and  s t a t e w i d e  a s s o c i a t i o n  of  

t r i a l  l a w y e r s  s p e c i a l i z i n g  i n ,  among o t h e r  t h i n g s ,  p e r s o n a l  

i n j u r y  and  w r o n g f u l  d e a t h  l i t i g a t i o n  a r i s i n g  o u t  o f  mo to r  

v e h i c l e  a c c i d e n t s .  The Academy h a s  s o u g h t  p e r m i s s i o n  t o  

f i l e  t h i s  a m i c u s  c u r i a e  b r i e f  s u p p o r t i n g  t h e  p o s i t i o n  o f  

t h e  p e t i t i o n e r  i n  o r d e r  t o  p r o v i d e  t h i s  C o u r t  w i t h  a d d i -  

t i o n a l  i n p u t  on t h i s  i s s u e  o f  e x c e p t i o n a l  i m p o r t a n c e  f rom 

t h e  s t a n d p o i n t  o f  t h o s e  o t h e r  t h a n  t h e  immedia te  p a r t i e s .  



SUMMARY OF ARGUMENT 

S e c t i o n  6 2 7 . 7 3 7 ,  F l o r i d a  S t a t u t e s ,  is i n  de roga -  

t i o n  t o  common l aw  a n d  must b e  c o n s t r u e d  s t r i c t l y .  The 

p r e s u m p t i o n  is  t h a t  no change  i n  t h e  common l aw  is i n t e n d e d  

u n l e s s  t h e  s t a t u t e  is  s p e c i f i c  i n  t h a t  r e g a r d .  To change  

t h e  p l a i n  meaning o f  t h e  s t a t u t e  would amount t o  an  ab roga -  

t i o n  of l e g i s l a t i v e  power.  

The r e s u l t  o f  t h i s  a p p e a l  d o e s  n o t  depend  upon any  

c o n s t i t u t i o n a l  q u e s t i o n .  I f  u n c o n s t i t u t i o n a l ,  S e c t i o n  627 .737 ,  

F l o r i d a  S t a t u t e s ,  is  i n v a l i d  a n d  n e i t h e r  r e s i d e n t s  n o r  non- 

r e s i d e n t s  a r e  e n t i t l e d  t o  t o r t  e x e m p t i o n s .  I f  c o n s t i t u t i o n a l ,  

S e c t i o n  6 2 7 . 7 3 7 ,  F l o r i d a  S t a t u t e s ,  must b e  s t r i c t l y  c o n s t r u e d .  

E i t h e r  d e t e r m i n a t i o n  r e q u i r e s  a  r e v e r s a l  o f  t h e  t r i a l  c o u r t .  

The p u r p o s e s  o f  t h e  F l o r i d a  n o - f a u l t  a c t  i n c l u d e  a  

l e s s e n i n g  of  t h e  c o n g e s t i o n  o f  t h e  c o u r t  s y s t e m .  Because  of  

t h e  n o n - j o i n d e r  s t a t u t e ,  more s u i t s  would b e  r e q u i r e d  t o  

r e s o l v e  p e r s o n a l  i n j u r y  c l a i m s  i f  n o n - r e s i d e n t s  who volun-  

t a r i l y  have  p e r s o n a l  i n j u r y  p r o t e c t i o n  b e n e f i t s  r e q u i r e d  o f  

r e s i d e n t s  a r e  e n t i t l e d  t o  t h r e s h o l d  e x e m p t i o n s  f rom t o r t  

l i a b i l i t y .  

The Academy r e s p e c t f u l l y  u r g e s  t h i s  C o u r t  t o  r e v e r s e  

t h e  d e c i s i o n  of  t h e  t r i a l  c o u r t .  



ARGUMENT 

CERTIFIED QUESTION 

ARE NON-RESIDENTS WHO VOLUNTARILY 
OBTAIN P I P  COVERAGE CONFORMING TO 
FLORIDA'S NO-FAULT LAW (SECTION 
627 .730-627 .7405 ,  FL. STAT.) EXEMPT 
FROM TORT LIABILITY UNDER SECTION 
627 .737 ,  FLORIDA STATUTES, TO THE 
SAME EXTENT AS RESIDENTS WHO OBTAIN 
THE SAME COVERAGE BECAUSE REQUIRED 
BY STATUTE TO DO SO? 

The Academy s u p p o r t s  t h e  d i s s e n t  o f  J u s t i c e  Dauksch 

f rom t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appea l  i n  which J u s t i c e s  

Cobb a n d  O r f i n g e r  c o n c u r .  To a v o i d  undue r e p e t i t i o n ,  w e  

p r e s e n t  a rgument  i n t e n d e d  t o  b e  s u p p l e m e n t a l  r a t h e r  t h a n  

c u m u l a t i v e .  

The F l o r i d a  n o - f a u l t  a c t  is  i n  d e r o g a t i o n  t o  common 

law.  A c c o r d i n g l y ,  S e c t i o n  627 .737 ,  F l o r i d a  S t a t u t e s ,  must 

b e  c o n s t r u e d  s t r i c t l y  t o  conform a s  n e a r l y  a s  p o s s i b l e  t o  

common l a w ,  c a n n o t  b e  i n t e r p r e t e d  t o  d i s p l a c e  t h e  common 

l aw  f u r t h e r  t h a n  is  c l e a r l y  n e c e s s a r y  and  c a n n o t  have  been 

i n t e n d e d  t o  make any  a l t e r a t i o n  o t h e r  t h a n  was s p e c i f i e d  

and  p l a i n l y  p ronounced .  S t y l e s  v .  Y . D .  T a x i  C o r p . ,  I n c . ,  

426 So .2d  1144  ( F l a .  3d DCA 1 9 8 3 ) ;  N a l e s  v .  S t a t e  Farm Mut. 

Auto I n s .  C o . ,  398  So .2d  455  ( F l a .  2d DCA 1 9 8 1 ) ;  Snowden v .  

S p r o u s e ,  375 So .2d  901  ( F l a .  1st DCA 1 9 7 9 ) ;  C a r l i l e  v .  Game 

and  F r e s h  Water  F i s h  Comm., 354 So .2d  362 ( F l a .  1977)  and  

S t a t e  v .  Egan,  287 S o . 2 d  1 ( F l a .  1 9 7 3 ) .  The p r e s u m p t i o n  is 

t h a t  no  change  i n  t h e  common l aw  is  i n t e n d e d  u n l e s s  t h e  



s t a t u t e  is  s p e c i f i c  i n  t h a t  r e g a r d .  C a r l i l e  v .  Game and 

Fresh  Water F i s h  Comm., 354 So.2d 362 ( F l a .  1 9 7 7 ) .  

S e c t i o n  627.737,  F l o r i d a  S t a t u t e s ,  does  no t  p r o v i d e  

any exemption from t o r t  l i a b i l i t y  f o r  n o n - r e s i d e n t s  who 

v o l u n t a r i l y  o b t a i n  PIP  coverage  e q u a l  t o  t h a t  r e q u i r e d  by 

S e c t i o n s  627.733 and 627.736,  F l o r i d a  S t a t u t e s .  - See F l o r i d a  

A d m i n i s t r a t i v e  Code Rule 4 -27 .09(1)  and ( 2 )  and Deal  Motors ,  

I n c .  v .  C a r r i n g t o n ,  305 So.2d 11 ( F l a .  3d DCA 1 9 7 4 ) .  To 

c o n s t r u e  S e c t i o n  627.737 F l o r i d a  S t a t u t e s  a s  p r o v i d i n g  an 

exemption from t o r t  l i a b i l i t y  t o  t h o s e  n o n - r e s i d e n t s  who 

v o l u n t a r i l y  o b t a i n  PIP  b e n e f i t s  of t h e  t y p e  and k i n d  (em- 

p h a s i s  from F i f t h  D i s t r i c t  s l i p  o p i n i o n )  r e q u i r e d  of r e s i -  

d e n t s  by t h e  F l o r i d a  n o - f a u l t  a c t  would amount t o  an abroga-  

t i o n  of l e g i s l a t i v e  power. The s t a t u t e  must be  g iven  i t s  

p l a i n  meaning. Hol ly  v .  Auld, 450 So.2d 217 ( F l a .  1 9 8 4 ) .  

The Academy h a s  c o n s i s t e n t l y  f e l t  t h a t  t h e  p r o v i s i o n s  

of S e c t i o n  627.737,  F l o r i d a  S t a t u t e s ,  u n c o n s t i t u t i o n a l l y  

deny e q u a l  p r o t e c t i o n  and due p r o c e s s  and u n c o n s t i t u t i o n a l l y  

i n f r i n g e  on t h e  r i g h t s  of n o n - r e s i d e n t s  who t r a v e l  t o  o r  i n  

t h e  S t a t e  of F l o r i d a .  Our b e l i e f  h a s  not  changed.  We a r e  

n o t ,  however, unmindful  t h a t  t h i s  Cour t  h a s  r u l e d  t o  t h e  

c o n t r a r y .  Lasky v .  S t a t e  Farm I n s .  Co. ,  296 So.2d 9  ( F l a .  

1 9 7 4 ) .  We, a g a i n ,  u rge  t h i s  Cour t  t o  h o l d  t h e  p e r s o n a l  i n -  

j u r y  a s p e c t s  of S e c t i o n  627.737,  F l o r i d a  S t a t u t e s ,  t o  be 

i n v a l i d  and u n c o n s t i t u t i o n a l  . 



Any c o n s t i t u t i o n a l  q u e s t i o n  is  n o t  d i s p o s i t i v e  of  

t h i s  a p p e a l ' s  u l t i m a t e  ou tcome.  I f  u n c o n s t i t u t i o n a l ,  Sec- 

t i o n  627 .737 ,  F l o r i d a  S t a t u t e s ,  must b e  s t r i c k e n  and  n e i t h e r  

r e s i d e n t s  n o r  n o n - r e s i d e n t s  w i l l  b e  e n t i t l e d  t o  any  t o r t  

e x e m p t i o n s .  I f  c o n s t i t u t i o n a l ,  S e c t i o n  6 2 7 . 7 3 7 ,  F l o r i d a  

S t a t u t e s ,  must  b e  s t r i c t l y  c o n s t r u e d .  T h e r e  a r e  no t o r t  

exempt ion  t h r e s h o l d s  f o r  n o n - r e s i d e n t s  c o n t a i n e d  w i t h i n  t h e  

s t a t u t e .  The t r i a l  c o u r t  must  be  r e v e r s e d  i n  e i t h e r  e v e n t .  

Not a l l  n o n - r e s i d e n t  mo to r  v e h i c l e  owners  a n d  o p e r a t o r s  

have  P I P  b e n e f i t s  e q u a l  t o  t h o s e  r e q u i r e d  o f  r e s i d e n t s .  Sec-  

t i o n  627 .7262 ,  F l o r i d a  S t a t u t e s ,  p r o v i d e s  t h a t  an  a u t o m o b i l e  

l i a b i l i t y  i n s u r a n c e  c a r r i e r  c a n n o t  b e  j o i n e d  a s  a  p a r t y  de- 

f e n d a n t  u n t i l  a  judgment is  o b t a i n e d  a g a i n s t  i t s  i n s u r e d .  

S e c t i o n  627 .7264 ,  F l o r i d a  S t a t u t e s ,  d o e s  n o t  r e q u i r e  a  s t a t e -  

ment f rom t h e  au tomobi le  l i a b i l i t y  i n s u r a n c e  company i n d i -  

c a t i n g  t h e  e x i s t e n c e ,  e x t e n t  o r  amount o f  any  P I P  b e n e f i t s .  

A l though  S e c t i o n  627 .7264 ,  F l o r i d a  S t a t u t e s ,  would t h e o r e t i -  

c a l l y  r e q u i r e  an  a u t o m o b i l e  l i a b i l i t y  i n s u r a n c e  company t o  

p r o v i d e  a  copy o f  t h e  p o l i c y  o f  i n s u r a n c e ,  most  n o n - r e s i d e n t  

a u t o m o b i l e  l i a b i l i t y  i n s u r a n c e  c a r r i e r s  f a i l  t o  comply w i t h  

i t s  p r o v i s i o n s .  The c a r r i e r s  may have  good r e a s o n .  Can i t s  

p r o v i s i o n s  of  S e c t i o n  627 .7264 ,  F l o r i d a  S t a t u t e s ,  b e  en-  

f o r c e d  f o r  p o l i c i e s  n e i t h e r  i s s u e d  f o r  d e l i v e r y  n o r  d e l i v e r e d  

i n  F l o r i d a ?  - S e e ,  S e c t i o n  6 2 7 . 4 0 1 ( 2 ) ,  F l o r i d a  S t a t u t e s .  

The p u r p o s e s  o f  t h e  F l o r i d a  n o - f a u l t  a c t  i n c l u d e  a  

l e s s e n i n g  o f  t h e  c o n g e s t i o n  o f  t h e  c o u r t  s y s t e m .  I f  t h e  d e c i -  



s i o n  of  t h e  t r i a l  c o u r t  is  a f f i r m e d ,  t h e  r e s o l u t i o n  of  

any c l a i m  a g a i n s t  a  n o n - r e s i d e n t  m o t o r i s t  may, a s  a  p rac -  

t i c a l  m a t t e r ,  r e q u i r e  a t  l e a s t  one s u i t  t o  be f i l e d .  That  

s u i t  would be  a g a i n s t  t h e  i n s u r e d  o r ,  i f  t h e  F l o r i d a  c o u r t s  

a r g u a b l y  have j u r i s d i c t i o n  t o  do s o ,  a  s u i t  compe l l ing  t h e  

non- res iden t  au tomobi le  l i a b i l i t y  i n s u r a n c e  company t o  com- 

p l y  w i t h  S e c t i o n  627.7264,  F l o r i d a  S t a t u t e s .  Such r e s u l t  

is c o n t r a r y  t o  t h e  e x p r e s s e d  purpose  of t h e  F l o r i d a  n o - f a u l t  

a c t  and would n o t  be  r e q u i r e d  by a  r e v e r s a l  of t h e  t r i a l  

c o u r t .  

The Academy r e s p e c t f u l l y  u r g e s  t h i s  Court  t o  r e v e r s e  

t h e  d e c i s i o n  of t h e  t r i a l  c o u r t  . l  

1. Amicus C u r i a e  does  n o t  have a  comple te  r e c o r d  on 
a p p e a l  and does  n o t  know whether  n e g l i g e n c e  h a s  been 
a d m i t t e d  o r  e s t a b l i s h e d  a s  a  m a t t e r  of law. The u rged  
r e v e r s a l  s h o u l d  be w i t h  remand on t h e  i s s u e s  of  l i a -  
b i l i t y  and damages o r  on t h e  i s s u e  of damages o n l y  con- 
s i s t e n t  w i t h  t h e  r e c o r d  on a p p e a l .  
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