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BOYD, J .  

T h i s  c a u s e  i s  b e f o r e  t h e  C o u r t  on  a p e t i t i o n  f o r  w r i t  of  

h a b e a s  c o r p u s .  P e t i t i o n e r  Ed C l i f f o r d  Thomas i s  a  s t a te  p r i s o n e r  

u n d e r  s e n t e n c e  of  d e a t h .  H e  s o u g h t  a  s t a y  o f  t h e  e x e c u t i o n  o f  

s e n t e n c e  p r e v i o u s l y  s c h e d u l e d  f o r  A p r i l  1 5 ,  1986.  On A p r i l  11, 

1986,  t h i s  C o u r t  g r a n t e d  a s t a y  o f  e x e c u t i o n  t o  p e r m i t  e v a l u a t i o n  

o f  t h e  p e t i t i o n .  W e  now deny t h e  p e t i t i o n  f o r  habeas  c o r p u s .  

The p r e v i o u s l y  e n t e r e d  s t a y  o f  e x e c u t i o n  i s  v a c a t e d .  

P e t i t i o n e r  was c o n v i c t e d  o f  two c o u n t s  o f  f i r s t - d e g r e e  

murder .  H e  w a s  s e n t e n c e d  t o  l i f e  impr isonment  f o r  t h e  f i r s t  

murder  h e  commit ted and  t o  d e a t h  f o r  t h e  second  murder .  On 

a p p e a l ,  t h i s  C o u r t  a f f i r m e d  t h e  c o n v i c t i o n s  and  t h e  s e n t e n c e  o f  

d e a t h .  Thomas v .  S t a t e ,  456 So.2d 454 ( F l a .  1 9 8 4 ) .  Q u e s t i o n s  

p e r t a i n i n g  t o  p e t i t i o n e r ' s  g u i l t  o f  t h e  two m u r d e r s ,  t h e  

e s s e n t i a l  f a i r n e s s  o f  t h e  t r i a l ,  and  t h e  p r o p r i e t y  of  t h e  

s e n t e n c e  o f  d e a t h  imposed f o r  t h e  second  murder w e r e  f i n a l l y  

s e t t l e d  by t h i s  C o u r t ' s  d e c i s i o n  on t h a t  a p p e a l  and  are n o t  now 

open  t o  r e c o n s i d e r a t i o n .  



P e t i t i o n e r  c l a i m s  t h a t  he  was n o t  g i v e n  e f f e c t i v e  

a s s i s t a n c e  o f  c o u n s e l  on a p p e a l  and re l ies  on a  s e r i e s  of 

i n s t a n c e s  o f  p u r p o r t e d  a c t s  o r  omiss ions  of  a p p e l l a t e  c o u n s e l .  

The burden i s  on t h e  p e t i t i o n e r  t o  show " s p e c i f i c  e r r o r s  o r  

omiss ions"  t h a t  " d e v i a t e d  from t h e  norm o r  f e l l  o u t s i d e  t h e  range  

o f  p r o f e s s i o n a l l y  a c c e p t a b l e  performance"  and a l s o  t h a t  t h e  

d e f i c i e n c y  p r e j u d i c e d  t h e  a p p e a l  t o  t h e  e x t e n t  t h a t  " c o n f i d e n c e  

i n  t h e  f a i r n e s s  and c o r r e c t n e s s  o f  t h e  outcome" i s  undermined. 

Johnson v .  Wainwright ,  463 So.2d 207, 209 ( F l a .  1 9 8 5 ) .  See 

S t r i c k l a n d  v. Washington, 466 U.S. 668 ( 1 9 8 4 ) ;  Downs v.  S t a t e ,  

453 So.2d 1102 ( F l a .  1 9 8 4 ) .  

F i r s t  p e t i t i o n e r  s a y s  t h a t  a p p e l l a t e  c o u n s e l  was 

i n e f f e c t i v e  i n  t h a t  h e  d i d  n o t  e n s u r e  t h a t  t h e  p r e s e n t e n c e  

i n v e s t i g a t i o n  r e p o r t  o r d e r e d  and reviewed by t h e  t r i a l  c o u r t  

p r i o r  t o  s e n t e n c i n g  was made a  p a r t  of  t h e  r e c o r d  forwarded t o  

t h i s  Cour t  when t h e  a p p e a l  was t a k e n .  P r e s e n t e n c e  i n v e s t i g a t i o n  

r e p o r t s  i n  c a p i t a l  c a s e s  a r e  t y p i c a l l y  n o t  p l a c e d  i n  t h e  c o u r t  

f i l e  f o r  i n c l u s i o n  i n  t h e  r e c o r d  on a p p e a l  because  c i r c u i t  c o u r t  

judges  g e n e r a l l y  p r e f e r  t o  keep t h e  r e p o r t s ,  o r  p o r t i o n s  o f  them, 

s e a l e d  and t h u s  w i t h h e l d  from t h e  p o s s i b i l i t y  o f  p u b l i c  v iewing.  

The r e a s o n  f o r  t h i s  i s  t h a t  sometimes p e r s o n s  i n t e r v i e w e d  by t h e  

p r e p a r e r s  of t h e  r e p o r t s  a r e  promised c o n f i d e n t i a l i t y .  When a  

p r e s e n t e n c e  i n v e s t i g a t i o n  i s  used by t h e  t r i a l  c o u r t  i n  a  c a p i t a l  

c a s e  a p p e a l e d  t o  t h i s  C o u r t ,  t h i s  Cour t  u s u a l l y  s e c u r e s  a  copy of  

t h e  r e p o r t  from t h e  Department of  C o r r e c t i o n s .  Thus t h e  r e p o r t  

i n  such  c a s e s  i s  n e v e r  f o r m a l l y  made p a r t  of  t h e  r e c o r d  forwarded 

by t h e  C l e r k  of  t h e  C i r c u i t  Cour t .  A p p e l l a t e  c o u n s e l  c a n n o t  be  

f a u l t e d  f o r  n o t  e n s u r i n g  t h e  i n c l u s i o n  i n  t h e  r e c o r d  o f  documents 

n o t  p l a c e d  i n  t h e  r e c o r d  by t h e  p r e s i d i n g  judge.  The f a u l t ,  i f  

any ,  l i e s  w i t h  t h i s  Cour t  f o r  n o t  b e i n g  aware t h a t  t h e  r e p o r t  had 

n o t  been p r o v i d e d  t o  us .  

However, t h e r e  was no p o s s i b i l i t y  o f  p r e j u d i c e  from t h e  

f a c t  t h a t  t h e  r e p o r t  was n o t  b e f o r e  t h i s  Cour t  i n  t h a t  t h e  

i n f o r m a t i o n  p r o v i d e d  and o p i n i o n s  e x p r e s s e d  i n  t h e  r e p o r t  w e r e  

mere ly  cumula t ive  and r e p e t i t i v e  of  t h e  i n f o r m a t i o n  and views 



brought out by testimony at the sentencing phase of the trial. 

While the trial judge did review the report, he did not rely on 

it exclusively or heavily in making the decisions on sentencing. 

The sentencing order contained a recitation of all the 

information and reasoning necessary to enable this Court to 

provide full and adequate appellate review. 

Petitioner says that his appellate counsel was ineffective 

in not arguing that the court had imposed the sentence of death 

based on information that defense counsel had no opportunity to 

explain, rebut, or deny in violation of Gardner v. Florida, 430 

U.S. 349 (1977). In this regard petitioner relies on the fact 

that defense counsel at trial did not review the presentence 

investigation report before sentence was imposed. However, there 

is no showing that defense counsel at trial did not have an 

opportunity to review and challenge the report before sentencing. 

While there is some suggestion that defense counsel at trial 

could have done more to prepare for the hearing at which the 

sentences were imposed, this does not establish any 

ineffectiveness of appellate counsel as alleged in the petition. 

Because the defense had adequate notice of the final hearing on 

sentencing and of the availability of the report for review prior 

to that time, appellate counsel would not have been on firm 

ground in arguing that there was a Gardner violation. Where a 

particular legal argument, had it been argued, would in all 

probability have been found without merit, the omission to raise 

it will not be deemed a deficiency. E.g., Jackson v. State, 452 

So.2d 533 (Fla. 1984); Francois v. State, 423 So.2d 357 (Fla. 

1982). Moreover, the question of ineffectiveness of trial 

counsel, upon which we make no pronouncement here because it is 

not before us, could not have been raised on appeal because it 

was not initially presented to the trial court. 

Furthermore, it should be noted that trial counsel filed a 

motion for rehearing regarding the sentence. The trial court 

held a hearing on the motion, at which time the defense was given 

the opportunity to challenge the findings in the report. The 



trial judge addressed the objections orally but found no basis to 

revisit the matter of the death sentence. The judge indicated 

that he had considered the report, was aware of its deficiencies 

and had imposed sentence based on his independent judgment. Thus 

it is clear there was no Gardner-type infirmity and thus it would 

have been futile to argue the matter on appeal. 

Petitioner says that appellate counsel was deficient in 

neglecting to argue that the trial court had improperly limited 

itself to consideration of only statutory mitigating 

circumstances. We find, however, that appellate counsel cannot 

be deemed ineffective for this omission because the argument 

would not have obtained any benefit for the defendant on appeal. 

Jackson; Francois. 

It is not lightly to be concluded that the trial court 

disregarded the law, under which he was required to consider any 

matters presented that were relevant to any reasonable ground of 

mitigation, statutory or nonstatutory. Indeed, an appellate 

court presumes that a trial court judge followed the law. The 

fact that in his sentencing findings the trial judge does not 

specifically address the defendant's evidence and arguments 

presented in support of mitigating factors does not mean he did 

not consider all the matters presented. Brown v. State, 473 

So.2d 1260, 1268 (Fla.), cert. denied, 106 S.Ct. 607 (1985). The 

defense was freely allowed to present evidence and argument to 

the judge and the jury based on both statutory and nonstatutory 

mitigating circumstances. This indicates that the judge did not 

exclude nonstatutory mitigating factors from his consideration 

Middleton v. State, 465 So.2d 1218, 1226 (Fla. 1985). 

Next petitioner argues that his appellate counsel was 

ineffective in failing to convince this Court that the trial 

court had erred in imposing a sentence of death. Appellate 

counsel did argue that a sentence of life imprisonment was the 

appropriate sentence under the law in view of the jury's 

recommendation of such sentence. Petitioner's present argument 

appears merely to seek to relitigate the point and ascribes 



i n e f f e c t i v e n e s s  t o  a p p e l l a t e  c o u n s e l ' s  e f f o r t s  s imply  b e c a u s e  

t h e y  d i d  n o t  succeed .  Thus p e t i t i o n e r ' s  a rgument  f a i l s  t o  

e s t a b l i s h  a d e f i c i e n c y  i n  c o u n s e l ' s  pe r fo rmance .  S t e i n h o r s t  v .  

Wainwright ,  477 So.2d 537,  540-41 ( F l a .  1 9 8 5 ) .  A p p e l l a t e  c o u n s e l  

i s  f a c e d  w i t h  a v e r y  h i g h  h u r d l e  i n  t r y i n g  t o  c o n v i n c e  t h i s  C o u r t  

t h a t  m i t i g a t i n g  c i r c u m s t a n c e s  w e r e  p roven  when t h e  judge  who 

p r e s i d e d  a t  t r i a l  h a s  d e c l i n e d  t o  f i n d  same from t h e  e v i d e n c e .  

E - g . ,  S u a r e z  v .  S t a t e ,  481 So.2d 1201,  1210 ( F l a .  1 9 8 5 ) ,  ce r t .  

d e n i e d ,  106 S .Ct .  2908 ( 1 9 8 6 ) .  No d e p a r t u r e  f rom t h e  b r o a d  r a n g e  

o f  a c c e p t a b l e  pe r fo rmance  by a p p e l l a t e  c o u n s e l  h a s  been  shown. 

Next p e t i t i o n e r  a r g u e s  t h a t  a p p e l l a t e  c o u n s e l  was 

d e f i c i e n t  i n  o m i t t i n g  t o  a r g u e  t h a t  t h e  t r i a l  c o u r t  had  e r r e d  i n  

r u l i n g  t h a t  t h e  p a r t i e s  would n o t  b e  p e r m i t t e d  t o  " b a c k s t r i k e "  

p r o s p e c t i v e  j u r o r s .  I t  w a s  w i t h i n  t h e  r a n g e  o f  r e a s o n a b l e  c h o i c e  

by c o u n s e l  t o  d e c i d e  n o t  t o  p u r s u e  t h i s  i s s u e  b e c a u s e  t h e r e  had 

been  no l e g a l l y  s u f f i c i e n t  o b j e c t i o n  a t  t r i a l .  Argument of  t h i s  

i s s u e  on a p p e a l  depends  on  p r o p e r  p r e s e r v a t i o n  o f  t h e  i s s u e  by a  

s u b s e q u e n t  a t t e m p t  t o  " b a c k s t r i k e . "  R i v e r s  v .  S t a t e ,  458 So.2d 

762, 764 ( F l a .  1 9 8 4 ) .  " A p p e l l a t e  c o u n s e l  c a n n o t  b e  i n e f f e c t i v e  

f o r  f a i l i n g  t o  r a i s e  i s s u e s  which w e r e  n o t  p r o p e r l y  p r e s e r v e d  a t  

t r i a l ,  b e c a u s e  t h e  a p p e l l a t e  c o u r t  may n o t  r e v i e w  t h o s e  i s s u e s . "  

J a c k s o n  v .  S t a t e ,  452 So.2d 533, 536 ( F l a .  1 9 8 4 ) .  

P e t i t i o n e r  a r g u e s  t h a t  a p p e l l a t e  c o u n s e l  w a s  i n e f f e c t i v e  

i n  f a i l i n g  t o  a r g u e  t h a t  a  j u r o r  who s a t  on t h e  j u r y  had  n o t  been  

sworn. W e  f i n d  t h i s  c o n t e n t i o n  t o  b e  w i t h o u t  m e r i t .  The re  was 

n o t h i n g  i n  t h e  t r i a l  c o u r t  r e c o r d  t o  i n d i c a t e  s o  c l e a r l y  t h a t  

s u c h  i n f i r m i t y  e x i s t e d  a s  t o  compel  a p p e l l a t e  c o u n s e l  t o  a r g u e  

t h e  m a t t e r  on  a p p e a l .  A p p e l l a t e  c o u n s e l  need  n o t  p u t  f o r t h  e v e r y  

c o n c e i v a b l e  i s s u e  b u t  must  c o n c e n t r a t e  on  t h o s e  o f f e r i n g  some 

chance  o f  d o i n g  t h e  c l i e n t  some good. Moreover ,  w e  f i n d  no m e r i t  

i n  p e t i t i o n e r ' s  a s s e r t i o n  t h a t  a  j u r o r  s a t  on h i s  j u r y  w i t h o u t  

h a v i n g  been  sworn.  

W e  s i m i l a r l y  f i n d  t h a t  t h e r e  was n o t  s u c h  c lear ,  

p r e s e r v e d ,  p r e j u d i c i a l  e r r o r  shown on  t h e  r e c o r d  as t o  r e q u i r e  

t h a t  a p p e l l a t e  c o u n s e l ,  t o  b e  e f f e c t i v e ,  had t o  a r g u e  t h e  i s s u e  



of the trial judge's momentary absence from the courtroom during 

voir dire. 

In addition to his ineffective counsel claims discussed 

above, petitioner argues that he is entitled to habeas corpus 

relief on the ground of (1) the improper procedure used to 

qualify prospective jurors to sit on capital trial juries and (2) 

the peremptory challenge to a particular juror, alleged by 

petitioner to have been excused because of his reservations 

concerning capital punishment. 

Petitioner's challenge to the jury qualification procedure 

is a matter that should have been raised by objection at trial 

and argument on appeal and is therefore not cognizable on a 

petition for habeas corpus. Thomas v. Wainwright, 486 So.2d 574 

(Fla.) , cert. denied, 106 S.Ct. 1623 (1986) ; Kennedy v. 

Wainwright, 483 So.2d 424 (Fla. 1986). The same principle 

applies to his argument regarding the use of a peremptory 

challenge. Peremptory challenges can be exercised for a great 

variety of reasons. Objections to their use for improper reasons 

should be made before the trial court so that an immediate 

inquiry can be made if justified. Here the challenge in question 

may well have been made for reasons other than the venireman's 

expression of views on capital punishment. 

Moreover, we have rejected challenges to the 

constitutionality of the procedure. E.g., Kennedy v. Wainwright. 

Petitioner's arguments pertaining to the jury qualification 

procedure and the peremptory challenge, based on the pendency of 

the issue before the United States Supreme Court, must fail 

because that Court has now rejected the constitutional challenge. 

Lockhart v. McCree, 106 S.Ct. 1758 (1986). 

Finding no merit to the petitioner's challenges, we deny 

the petition for habeas corpus. The previously entered stay of 

execution is now vacated. 

It is so ordered. 

ADKINS, OVERTON and EHRLICH, JJ., Concur 
McDONALD, C.J., Concurs with an opinion 
SHAW, J., Concurs in result only 
BARKETT, J., Dissents with an opinion 
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McDONALD, C . J . ,  c oncu r r i ng .  

I n  t h e  o r i g i n a l  appea l  I exp re s sed  t h e  view t h a t ,  because  

of t h e  j u r y ' s  recommendation of l i f e ,  t h e  t r i a l  judge shou ld  n o t  

have imposed t h e  d e a t h  p e n a l t y .  I ag ree  t h a t  t h e r e  w e r e  l e g a l l y  

s u f f i c i e n t  grounds f o r  t h e  t r i a l  judge t o  t a k e  t h e  a c t i o n  he  d i d  

and had t h e r e  been a  recommendation of dea th  I would have had no 

q u a r r e l  w i t h  t h e  s en t ence .  The m a j o r i t y  of t h e  Cour t  found t h a t  

t h e  s en t ence  of  d e a t h  was p rope r .  That  i s  t h e  law of t h e  ca se .  

The i s s u e  p r e s e n t e d  h e r e  i s  whether  ou r  d e c i s i o n  t o  uphold 

t h e  c o n v i c t i o n  and s e n t e n c e  i s  t a i n t e d  because  of  improper o r  

i nadequa t e  p r e s e n t a t i o n  o f  i s s u e s  t o  us  by a p p e l l a t e  counse l .  I 

can p e r c e i v e  no such d e f i c i e n c i e s  and t h e r e f o r e  ag ree  t h a t  habeas 

corpus  r e l i e f  shou ld  be den ied .  



BARKETT, J . ,  d i s s e n t i n g .  

I do n o t  b e l i e v e  t h a t  t h e  r e co rd  s u p p o r t s  t h e  m a j o r i t y ' s  

conc lu s ion  i n  t h i s  c a s e .  The r eco rd  r e f l e c t s  t h a t  t h e  

p r e sen t ence  i n v e s t i g a t i o n  r e p o r t  was submi t t ed  t o  t h e  t r i a l  

j udge ' s  o f f i c e  on t h e  F r iday  even ing  b e f o r e  t h e  Monday morning of 

s en t enc ing .  Tha t  a l o n e ,  i n  my o p i n i o n ,  c o n s t i t u t e s  a n  

i nadequa t e  o p p o r t u n i t y  f o r  d e f e n s e  counse l  t o  review and 

c h a l l e n g e  t h e  r e p o r t  b e f o r e  s e n t e n c i n g .  The r e c o r d  i s  s i l e n t  a s  

t o  whether  d e f e n s e  counse l  was n o t i f i e d  F r i d a y  n i g h t  of  t h e  

e x i s t e n c e  of  t h e  r e p o r t .  I t  i s  und i spu t ed ,  however, t h a t  d e f e n s e  

counse l  had n o t  s een  t h e  r e p o r t  p r i o r  t o  t h e  i m p o s i t i o n  of  t h e  

d e a t h  s e n t e n c e  on t h e  fo l l owing  Monday morning. 

The r e p o r t  i s  s i g n i f i c a n t  i n  t h i s  c a s e  a s  t h e  r e co rd  

r e v e a l s  t h a t  t h e  t r i a l  judge r e l i e d  h e a v i l y  upon it. H e  

con t inued  t h e  s e n t e n c i n g  h e a r i n g  t h r e e  t i m e s  f o r  t h e  s o l e  purpose  

of r e c e i v i n g  t h e  PSI ,  s t a t i n g  s e v e r a l  t i m e s  t h a t  he  would n o t  

impose s e n t e n c e  u n t i l  h e  had s e e n  it. Nor does  t h e  r e c o r d  

s u p p o r t  t h e  m a j o r i t y ' s  conc lu s ion  t h a t  t h e  i n f o r m a t i o n  p rov ided  

i n  t h e  PSI was "merely cumula t ive"  of t h a t  b rough t  o u t  d u r i n g  t h e  

s e n t e n c i n g  phase  of t h e  t r i a l .  The PSI con t a ined  improper and 

i n c o r r e c t  " i n fo rma t ion"  n o t  p r e s e n t e d  a t  s e n t e n c i n g .  For 

example, i n  s p i t e  of  t h e  l a c k  of any p r i o r  c r i m i n a l  r e c o r d  on t h e  

p a r t  of t h e  de f endan t ,  t h e  p r e p a r e r  of  t h e  PSI d e s c r i b e d  him a s  

an  h a b i t u a l  o f f e n d e r .  The jury--which heard  t h e  ev idence  

p r e s e n t e d  a t  s e n t e n c i n g  b u t  was n o t  exposed t o  t h e  e r r o r - r i d d e n  

PSI--unanimously recommended l i f e  imprisonment.  The on ly  

ev idence  which t h e  judge saw and t h e  j u ry  d i d  n o t  was t h e  PSI .  

I n  Barc lay  v .  S t a t e ,  362 So.2d 657, 658 ( F l a .  1978 ) ,  t h i s  

Cour t  i n d i c a t e d  t h a t  a  de f endan t  must have a  "meaningful"  

o p p o r t u n i t y  t o  c o n f r o n t  i n a c c u r a c i e s  i n  a  PSI.  I n  t h i s  c a s e ,  

even assuming t h a t  de f ense  counse l  was n o t i f i e d  F r i d a y  even ing  of  

t h e  complet ion  of  t h e  r e p o r t ,  two days  (Sa tu rday  and Sunday) 

h a r d l y  p rov ide  a  "meaningful"  o p p o r t u n i t y  t o  review t h e  m a t e r i a l  

t h e r e i n  and p r e p a r e  t o  r e b u t  i t .  

An "adequa te  o p p o r t u n i t y  t o  r e b u t  o r  e x p l a i n "  a  PSI must 

i n c l u d e  t i m e  f o r  counse l  t o  r e a d  and e v a l u a t e  t h e  r e p o r t ,  c o n s u l t  



w i t h  h i s  c l i e n t  and o t h e r s ,  and p r e p a r e  a  "meaningful"  r e b u t t a l .  

I n  B a r c l a y ,  t h i s  Cour t  d i r e c t e d  t h e  lower c o u r t  t o  p r o v i d e  a 

h e a r i n g  a t  which t h e  d e f e n d a n t  would have a  meaningful  

o p p o r t u n i t y  t o  c o n t e s t  i n a c c u r a c i e s  i n  t h e  PSI.  T h i s  C o u r t  t h e n  

s t a t e d :  

T h i s  d i r e c t i o n ,  of  c o u r s e ,  r e q u i r e s  t h a t  t h e  d e f e n s e  
have  a c c e s s  t o  t h e  r e p o r t s - i n - f u l l  w i t h  s u f f i c i e n t  
t i m e  b e f o r e  t h e  h e a r i n g  t o  p r e p a r e  r e b u t t a l .  

I d .  a t  658 (emphasis  s u p p l i e d )  . - 

I t  i s  t r u e  t h a t  t r i a l  c o u n s e l  ( i n e x c u s a b l y ,  i n  my 

o p i n i o n ) *  f a i l e d  t o  o b j e c t  t o  t h e  l a c k  of  t i m e  f o r  r ev iewing  t h e  

r e p o r t  and f a i l e d  t o  a sk  f o r  a  c o n t i n u a n c e  t o  do s o .  T r i a l  

c o u n s e l  d i d ,  a s  t h e  m a j o r i t y  n o t e s ,  f i l e  a  motion f o r  r e h e a r i n g ,  

a l l e g i n g  t h a t  h e  was n o t  p repared  f o r  s e n t e n c i n g  and r e q u e s t i n g  a  

r e h e a r i n g  t o  c o n t e s t  t h e  p r o b a t i o n  o f f i c e r ' s  d e t e r m i n a t i o n .  

However, h e  never  pursued t h e  i s s u e  by a r g u i n g  h i s  l a c k  o f  

p r e p a r a t i o n  o r  r e q u e s t i n g  a  f u r t h e r  e v i d e n t i a r y  h e a r i n g .  

Moreover, t h e  judge never  e n t e r e d  a  w r i t t e n  o r d e r  on t h e  motion.  

I b e l i e v e  t h a t  a p p e l l a t e  c o u n s e l ,  i n  s p i t e  o f  t h e  shor tcomings  of 

t r i a l  c o u n s e l ,  shou ld  have argued t h e  fundamental  e r r o r  p r e s e n t e d  

under  Gardner ,  430 U.S. 349 ( 1 9 7 7 ) .  A s  t h e  C o u r t  p o i n t e d  o u t  i n  

Gardner: 

W e  conclude  t h a t  p e t i t i o n e r  was den ied  due 
p r o c e s s  of law when t h e  d e a t h  s e n t e n c e  was imposed, 
a t  l e a s t  i n  p a r t ,  on t h e  b a s i s  o f  i n f o r m a t i o n  which 
h e  had no o p p o r t u n i t y  t o  deny o r  e x p l a i n .  

I d .  a t  362. See a l s o  Sk ipper  v.  South C a r o l i n a ,  I - -- U.S. 

106 S .Ct .  1669, 1674 (1986) (Powel l ,  A . J . ,  c o n c u r r i n g ) .  

L a s t l y ,  I a l s o  b e l i e v e  t h a t  it i s  t h e  r e s p o n s i b i l i t y  of 

a p p e l l a t e  c o u n s e l  t o  a s s u r e  t h a t  t h e  a p p r o p r i a t e  r e c o r d  i s  

p r e s e n t  b e f o r e  t h e  c o u r t .  There  i s  no q u e s t i o n  t h a t  t h i s  C o u r t ,  

when i n i t i a l l y  r ev iewing  Thomast d e a t h  s e n t e n c e ,  r e q u e s t e d  a  copy 

of t h e  PSI which was a p p a r e n t l y  never  r e c e i v e d  by t h i s  C o u r t .  

T h i s  i s  a  c l e a r  v i o l a t i o n  of  Gardner ,  which p r o v i d e s :  

*The q u e s t i o n  o f  i n e f f e c t i v e n e s s  of  t r i a l  c o u n s e l  i s  n o t  
b e f o r e  u s .  



[Sl ince the judge found, in disagreement with the 
jury, that the evidence did not establish any 
mitigating circumstance, and since the presentence 
report was the only item considered by the judge but 
not by the jury, the full review of the factual basis 
for the judge's rejection of the advisory verdict is 
plainly required. 

430 U.S. at 362. 

Although petitioner's counsel has filed herewith what he 

believes is the original PSI, he avers that he has no way of 

knowing whether it is indeed the complete PSI unless he returns 

to the trial court. I believe that compliance with Gardner would 

require trial courts to place in the record everything that has 

been considered in the imposition of a death sentence, including 

the presentence investigation reports. There is no way to assure 

that the presentence investigation reports which this Court 

obtains directly from the Department of Corrections are the same 

as those considered by the sentencing court. It is elemental due 

process that a reviewing court should have before it the exact 

material that the trial court utilized in imposing the sentence 

under review. 

Accordingly, I would grant the petition for habeas corpus 

and permit a new appeal. 
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