
I N  T H E  S U P R E M E  C O U R T  O F  F L O R I D A  
Tallahassee, F l o  r ida  

C a s e  N o .  68 ,577  - L,/ 
C L A R E N C E  B A R B E ,  I I I ,  

. ' T> 
P e t i t i o n e r ,  .rrpp 

O n  C e r t i o r a r  A p p e a l  F r o m  
v s  . 8- 

T h e  D i s t r i c t  C o u r t  of 
A p p e a l ,  F o u r t h  D i s t r i c t  

P I E R R E  V I L L E N E U V E ,  a s  T r u s t e e  f o r  
LEHMAN MANUFACTURING (CANADA)  L T D . ,  
and  i n d i v i d u a l l y ,  LEHMAN 
MANUFACTURING (CANADA) L T D .  , 
A T L A S  YACHT S A L E S ,  I N C . ,  a F l o r i d a  
c o r p o r a t i o n ,  and E R N I E  T A S H E A ,  
j o i n t l y  and  s e v e r a l l y ,  

R e s p o n d e n t s .  

ANSWER B R I E F  ON T H E  M E R I T S  BY R E S P O N D E N T S ,  P I E R R E  V I L L E N E U V E ,  
A S  T R U S T E E  F O R  LEHMAN MANUFACTURING ( C A N A D A ) ,  L T D . ,  and 

i n d i v i d u a l l y ,  and LEHMAN MANUFACTURING(CANADA)  L T D .  

MARTHA A. S N E D A K E R ,  P . A .  
2208  O n e  F i n a n c i a l  P l a z a  
F o r t  L a u d e r d a l e ,  F L  3 3 3 9 4  
( 3 0 5 )  763-8727 



P r e f a c e  

S t a t e m e n t  of t h e  C a s s  and F a c t s  

I s s u e  o n  R e v i e w  

S u m m a r y  of  A r g u m e n t  

A r g u m e n t  

TABLE O F  CONTENTS 

P a g e  

1 

1 

4 

4 

6 

I s s u e  
WHETHER THE D I S T R I C T  COURT OF APPEAL 
ERRED I N  APPLYING THE DOCTRINE OF  
ELECTION OF REMEDIES WHERE ALL OF 
THE CLAIMS WERE ENCOMPASSED WITHIN 
THE SAME S U I T  AGAINST DIFFERENT 
P A R T I E S  AND WHERE THE SUPPOSEDLY 
INCONSISTENT FACTS WERE ESTABLISHED 
BY A DEFAULT JUDGMENT? 
CREATE CONFLICT?  

C o n c l u s i o n  

C e r t i f i c a t e  of  S e r v i c e  



TABLE OF CITATIONS 

Cases 

Junction Bit & Tool Company v. Village 
Apartments, Inc., 

262 So.2d 659 (Fla. 1972) 

Cooley v. Rahilly, 
200 So. 2d 258 (Fla. 4th DCA 1967) 
cert. denied 207 So.2d 690 Fla. 1967) 

Cordell v. World Insurance Company, 
358 So.2d 223 (Fla. 1st DCA 1978) 

Erwin v. Scholfield 
416 So.2d 478 (Fla. 5th DCA 1982) 

General Electric Company v. Atlantic 
Shores, Inc., 
436 So. 2d 974 (Fla. 5th DCA 1983) 

Klondike, Inc. v. Blair, 211 ~o.2d 
(Fla. 4th DCA 1968) 

McCormick v. Bodecker 
119 Fla. 20 1607 So 483 (1935) 

Monco of Orlando, Inc. v. ITT Industrial 
Credit Corporation, 

458 So.2d 332 (Fla. 5th DCA 1984) 

Rolf's Marina, Inc. v. Rescue service 
and Repair, Inc., 

398 So.2d 842 (Fla. 3d DCA 1981) 

Williams v. Robineau, 
168 So. 644 (Fla. 1936) 

Wolfe v. Aetna Insurance Company, 
436 So.2d 997 (Fla. DCA 1983) 

Other References 

Florida Rules of Civil Procedure 1.190(b) 

Florida Statutes 672 and 671.201 

Page 

7 



PREFACE 

As indicated in Petitioner's Preface, this Case is before 

the Court on conflict review pursuant to Order of July 23, 1986. 

These briefs submitted on the merits are directed specifically to 

the issue of alleged conflict upon which the Court granted 

jurisdictional review, that being a question as to whether 

Petitioner made an election of remedy in the lower case. 

Respondent will follow the pattern set forth in Petitioner's 

Brief by referring to Petitioner, Mr. Barbe and Respondent, Mr. 

Villeneuve by their names. For accuracy, the Respondent is 

actually Mr. Vi lleneuve, as Trustee for Lehman Manufacturing 

(Canada) Ltd., and individually, and Lehman Manufacturing 

(Canada), Ltd. 

STATEMENT OF THE CASE AND FACTS --- 

Villeneuve would disagree with certain of the factual 

statements as set forth in the statement of case and facts by 

Petitioner. Although Petitioner, and the Fourth District Court 

of Appeal decision make a factual statement that Tashea 

"transferred" title to a second yacht (The Gypsy VI) to Barbe, 

this question of "transfer" has been disputed all along. Even 

the testimony of Mr. Barbe and his wife at trial referred to the 

"transfer" of the title in the nature of a lien or security. The 

trial judge did not make a specific finding regarding the 

"transfer" of that title. Barbels counterclaim against 

Villeneuve in the case below was based on his assertion that he 

was a bona fide purchaser of the Gypsy VI. The facts, however, 



a r e  a g r e e d  t h a t  M r .  Barbe  p a i d  $45,000.00 and $5,000.M0 t o  M r .  

Tashea  f o r  t h e  p u r c h a s e  of and r e p a i r s  t o  a  y a c h t ,  t h e  Helen J a n e  

IV i n  A p r i l ,  1982. S u b s e q u e n t l y ,  i t  was d i s c o v e r e d  t h a t  Tashea 

had f o r g e d  t h e  t r u e  o w n e r ' s  name on t h e  s a l e  documents  and t h a t  

h e  c o u l d  n o t  d e l i v e r  p o s s e s s i o n  of  t h a t  y a c h t .  I n  e a r l y  J u n e ,  

1982 t h e  t r u e  owner of t h e  Helen IV took  p o s s e s s i o n  of h e r  f rom 

t h e  B a r b e s ,  a t  which t i m e  Barbe  made demand a g a i n s t  Tashea  f o r  

t h e  r e t u r n  of  h i s  money. A f t e r  Barbe  d e c l i n e d  t o  a c c e p t  a  t h i r d  

o r  f o u r t h  mor tgage  on T a s h e a l s  h o u s e ,  Tashea o f f e r e d  t o  g i v e  

Barbe  t h e  t i t l e  t o  t h e  Gypsy VI i f  Barbe  would g i v e  him two weeks 

t o  r e t u r n  B a r b e l s  money. ( R  T Vo l I  p107 1.10-22 and p110 1 .14  - 

1 7 . )  Barbe  a g r e e d  t o  h o l d  t h e  t i t l e  f o r  two weeks and  t h e  t i t l e  

was e x e c u t e d  i n  b l a n k  and t e n d e r e d  t o  Barbe.  (R T Vol I  p153 1.9-  

11.) Even t h e  t e s t i m o n y  of  Barbe  h i m s e l f ,  h i s  w i f e  and h i s  

a t t o r n e y  d i f f e r e d  a s  t o  whether  t h i s  t e n d e r  was a  s a l e  o r  a  l i e n .  

C o n f l i c t i n g  e v i d e n c e  was p r e s e n t e d  by V i l l e n e u v e  and Barbe ,  

i n  t h e  t r i a l  p r o c e e d i n g s .  I t  is i n t e r e s t i n g  t o  n o t e  t h a t  

a l t h o u g h  t h e  Judge  d e n i e d  a l l  of V i l l e n e u v e ' s  c l a i m ,  i n c l u d i n g  

t h e  c l a i m  f o r  p o s s e s s i o n  of h i s  p e r s o n a l  p r o p e r t y ,  t h e  Judge i n  

f a c t  o r d e r e d  Barbe  t o  r e t u r n  t o  V i l l e n e u v e  c e r t a i n  i t e m s  of 

p e r s o n a l  p r o p e r t y .  

P e t i t i o n e r  i n  h i s  S t a t e m e n t  of F a c t s  d i s c u s s e s  o t h e r  f a c t s  

which V i  l l e n e u v e  would d i s p u t e .  However, V i l l e n e u v e  would c o n t e n d  

t h a t  t h o s e  d i s p u t e d  f a c t s  were d i s c u s s e d  a t  l e n g t h  i n  t h e  Lower 

Appeal  and a r e  n o t  r e l e v a n t  t o  t h e  i s s u e  on t h i s  C e r t i o r a r i  

Appea 1. 



B a r b e ' s  c o u n t e r c l a i m  a g a i n s t  V i l l e n e u v e  f o r  p o s s e s s i o n  of 

t h e  b o a t  was based  upon t h e  t h e o r y  and a l l e g a t i o n  t h a t  Barbe was 

a  bona f i d e  p u r c h a s e r  of t h e  v e s s e l .  A s  is p o i n t e d  o u t  i n  t h e  

S t a t e m e n t  of F a c t s  by Barbe,  Barbe a l s o  c r o s s c l a i m e d  a g a i n s t  

Tashea and A t l a s  Yacht S a l e s  a l l e g i n g  f r a u d ,  damages under  t h e  

f e d e r a l  FTC A c t ,  and c i v i l  t h e f t .  A f t e r  p l e a d i n g s  were comple te ,  

and d u r i n g  t h e  l i t i g a t i o n  p r o c e e d i n g s  on June  16,  1983, Barbe 

moved f o r  and o b t a i n e d  a  d e f a u l t  o r  summary judgment a g a i n s t  

Tashea and A t l a s  f o r  $150,000.00 r e p r e s e n t i n g  t r e b l e  damages f o r  

c i v i l  t h e f t  ( R  4 4 0 ) .  

A t  p r e t r i a l  and d u r i n g  t h e  t r i a l  p r o c e e d i n g s ,  V i l l e n e u v e  

r a i s e d  t h e  d e f e n s e  of e s t o p p e l  by e l e c t i o n  a s  t o  B a r b e ' s  

c o u n t e r c l a i m .  Evidence  was p r e s e n t e d ,  w i t h o u t  o b j e c t i o n ,  t h a t  

Barbe had t a k e n  t h e  Judgment a g a i n s t  Tashea and A t l a s  i n  June ,  

1983. 

V i l l e n e u v e  a p p e a l e d  on s e v e r a l  i s s u e s  and t h e  F o u r t h  

D i s t r i c t  C o u r t  of Appeal r e v e r s e d  based  on t h e  d e t e r m i n a t i o n  t h a t  

Barbe had e l e c t e d  a  remedy by p r o c e e d i n g  t o  Judgment f o r  money 

damages on t h e  c r o s s c l a i m  a g a i n s t  Tashea ,  and was t h e r e f o r e  

e s t o p p e d  from c l a i m i n g  p o s s e s s i o n  of t h e  v e s s e l  a g a i n s t  

V i  l l e n e u v e .  



I S S U E  ON REVIEW 

Whether the District Court of Appeal erred in applying the 

doctrine of election of remedies where all of the claims were 

encompassed in the same suit against different parties and where 

the supposedly inconsistent facts were established by a default 

judgment. 

SUMMARY OF ARGUMENT 

Throughout Petitioner's Brief he refers to the Fourth 

District Court of Appeal's application of the doctrine of 

election of remedies as "over technical" or "hypertechnical". 

Villeneuve contends that this is not a question or issue of an 

over technical or hypertechnical application of the doctrine, but 

a correct application of the doctrine. 

The application of the doctrine of election of remedies may 

be summarized as follows: if the remedies sought are consistent, 

then only the complete satisfaction of one precludes pursuit of 

the other; however, where the remedies sought are inconsistent, 

whether factually or legally, election of one precludes the 

election of the other; and, where inconsistent claims are made in 

the same lawsuit, a binding election of remedies occurs upon 

election of a judgment based on one of the inconsistent claims. 

Under the peculiar facts of the case at bar, it is clear 

that Barbels assertion for claim of theft against Tashea and 

Atlas is factually inconsistent with Barbels assertion of the 

claim for possession against Villeneuve as a bona fide purchaser 

or buyer in the ordinary course of business. Clearly it is 

inconsistent to claim that Tashea stole the money from Barbe, 



o b t a i n  a  Judgment a g a i n s t  Tashea  based  upon t h a t  t h e f t ,  and l a t e r  

a t t e m p t  t o  c l a i m  t h a t  t h e  monies  were used  f o r  p u r c h a s e  of t h e  

v e s s e l ,  s u p p o s e d l y  making Barbe  a  bona f i d e  p u r c h a s e r  a s  t o  

V i l l e n e u v e ' s  c l a i m .  

I t  is  n o t  c l e a r  f rom t h e  r e c o r d  whether  t h e  Judgment 

o b t a i n e d  a g a i n s t  Tashea was based  upon a f f i d a v i t s  o r  v e r b a l  

p r o o f .  However, t h e  proof  mus t  have  been  c o n s i s t e n t  w i t h  t h e  

f a c t s  a l l e g e d  i n  t h e  c r o s s c l a i m  f o r  t r e b l e  damages unde r  t h e  

c i v i l  t h e f t  c o u n t .  I n  t a k i n g  t h e  e n t r y  of money judgment ,  w i t h  

t h r e e f o l d  damages,  a g a i n s t  Tashea  and A t l a s ,  Barbe  r e l i e d  upon 

t h e  f a c t u a l  a s s e r t i o n  t h a t  Tashea  and  A t l a s  s t o l e  t h e  money. 

The re  is  no way t o  r e c o n c i l e  t h o s e  f a c t s  w i t h  t h e  a s s e r t i o n  t h a t  

t h e  monies  were used  t o  p u r c h a s e  t h e  Gypsy V I .  

Barbe  was e n t i t l e d  t o ,  and d i d ,  p l e a d  f a c t u a l l y  i n c o n s i s t e n t  

c l a i m s  a g a i n s t  Tashea  and V i l l e n e u v e .  Barbe  knew h e  had a s s e r t e d  

d i f f e r e n t  c l a i m s  a g a i n s t  V i l l e n e u v e  when Barbe  r e l i e d  upon h i s  

a s s e r t i o n s  lihat Tashea s t o l e  t h e  monies  and took  e n t r y  of 

judgment f o r  c i v i l  t h e f t  t r e b l e  damages.  Having r e l i e d  on one  

se t  of f a c t s  t o  t h e  p o i n t  of e n t r y  of a  judgment ,  Barbe  waived 

h i s  r i g h t  t o  p u r s u e  t h e  c l a i m  f o r  p o s s e s s i o n  of  t h e  v e s s e l  

a g a i n s t  V i l l e n e u v e ,  based  on a  d i f f e r e n t  se t  of f a c t s .  The 

F o u r t h  D i s t r i c t  C o u r t  of  Appeal  p r o p e r l y  d e t e r m i n e d  t h a t  t h e  

e n t r y  of  t h e  judgment a g a i n s t  Tashea  and A t l a s  a b s o l u t e l y  

c o n s t i t u t e d  a n  e l e c t i o n  of  r e m e d i e s  by Barbe ,  p r e c l u d i n g  Barbe  

f rom s e e k i n g  t o  a v a i l  h i m s e l f  of  a n  i n c o n s i s t e n t  r e c o v e r y  a g a i n s t  

V i  1 l e n e u v e .  



ARGUMENT 

The doctrine of election of remedies is well delineated in 

the 1935 Supreme Court case of McCormick v. Bodecker, 119 Fla. 20 -- 

160 So. 43 (1935). There, at page 484, the Court cites from 

another Florida case as follows: 

Where the law affords several distinct but not 
inconsistent remedies for the enforcement of a 
right, the mere election or choice to pursue one of 
such remedies does not operate as a waiver or 
estoppel of the right to pursue the other remedies. 
In order to operate as a waiver or estoppel, the 
election must be between the coexistent and 
inconsistent remedies. To determine whether 
coexistent remedies are inconsistent, the relation 
of the parties with reference to the right sought to 
be enforced as asserted by the pleadings should be 
considered. If more than one remedy exists, but 
they are not inconsistent, only a full satisfaction 
of the right asserted will estop the plaintiff from 
pursuing other consistent remedies. All consistent 
remedies may in general be pursued concurrently even 
to final adjudication; but the satisfaction of the 
claim by one remedy" prevents the use of "other 
remedies. If in fact or in law only one remedy 
exists, and a mistaken remedy is pursued, the proper 
remedy is not thereby waived. Where more than one 
remedy for the enforcement of a particular right 
actually exists, and such remedies considered with 
reference to the relation of the parties as asserted 
in the pleadings are inconsistent, the pursuit of 
one with knowledge of the facts is in law a waiver 
of the right to pursue the other inconsistent 
remedy." [Cite omitted.] 

The Fourth District Court of Appeal in the opinion being 

reviewed on this Appeal stated: "The purpose of the doctrine of 

election of remedies is to prevent a double recovery for the same 

wrong.'' The Court cited the case of Klondike, Inc. v. Blair, 211 

So.2d (Fla. 4th DCA 1968), which concisely stated at page 42: 

"The doctine of election of remedies is an application of the 

doctrine of estoppel on the theory that one electing should not 

later be permitted to avail himself of an inconsistent course." 



Barbe argues that Junction Bit & Tool Company v. Village 

Apartments, - Inc., 262 So.2d 659 (Fla. 1972) supports his position 

that the judgment against Tashea does not constitute a remedy 

since the Judgment is unsatisfied. However, the facts of 

Junction Bit are clearly distinguishable in that the case was 

dealing with a mortgage lien and note and was therefore based 

upon consistent factual circumstances as well as consistent 

remedies. Under such consistent circumstances the Courts have 

held that the election is not a bar unless the first remedy 

pursued results in satisfaction. The case at bar clearly does 

not deal with consistent factual circumstances. 

In the case at bar, it is clear, even from the factual 

allegations of the pleadings, as well as from the facts 
\ 

presented, that the claim made by Barbe against Tashea for civil 

theft of the $50,d00.00 and the claim made against Villeneuve for 

possession as a purchaser, are not factually consistent and the 

remedies sought are not legally consistent. Therefore, the true 

issue at bar is whether Barbe's taking of Judgment against Tashea 

constituted an election precluding Barbe from pursuing the 

inconsistent claim against Villeneuve. 

Barbe contends that the doctrine of election of remedies 

should not be employed where the Judgment obtained was 

established by default against one of the parties in the 

litigation. However, the fact that the Judgment was taken by 

default does not affect the election itself. See Erwin v. 

Scholfield, 416 So.2d 478 (Fla. 5th DCA 1982), wherein the 

Plaintiff made an election by moving for and obtaining a Summary 



Judgment.  Barbe  d i d  n o t  need t o  p r o c e e d  t o  t h e  Judgment a g a i n s t  

Tashea  and A t l a s .  U n l i k e  some of  t h e  c a s e s  c i t e d  by P e t i t i o n e r ,  

t h e  C o u r t  d i d  n o t  r e q u i r e  t h a t  Barbe  make a n  e l e c t i o n  p r i o r  t o  

t r i a l ,  b u t  i t  was B a r b e ' s  v o l u n t a r y  d e c i s i o n  t o  t a k e  a  Judgment 

a g a i n s t  Tashea w i t h  knowledge t h a t  t h e  p r o c e e d i n g s  were s t i l l  

pend ing  a s  t o  V i l l e n e u v e .  

I n  t h e  c a s e  a t  b a r ,  Barbe  a r g u e s  t h a t  t h e  t r i e r  i n  f a c t  

s h o u l d  h a v e  been e n t i t l e d  t o  make a  f a c t u a l  d e t e r m i n a t i o n  a s  t o  

t h e  i s s u e  of whe the r  t h e  monies  were i n  f a c t  s t o l e n  o r  u s e d  t o  

p u r c h a s e  t h e  v e s s e l  whose p o s s e s s i o n  was i n  d i s p u t e  between 

V i l l e n e u v e  and  Barbe .  However, Barbe h i m s e l f  made t h e  f a c t u a l  

d e t e r m i n a t i o n  by  r e l y i n g  on t h e  f a c t s  t o  s u p p o r t  t h e  d e f a u l t  

judgment f o r  c i v i l  t h e f t  a g a i n s t  Tashea .  To a l l o w  Barbe t o  s a y  

t h a t  one set  of f a c t s  a p p l i e d  t o  Tashea ,  b u t  a  d i f f e r e n t  set  of  

f a c t s  a p p l i e d  t o  V i l l e n e u v e  would p e r m i t  Barbe  t o  a v a i l  h i m s e l f  

o f  two i n c o n s i s t e n t  c o u r s e s .  No one  f o r c e d  Barbe  t o  t a k e  t h e  

d e f a u l t  judgment a g a i n s t  Tashea  f o r  t h e  c i v i l  t h e f t  t r e b l e  

damages.  T h i s  was B a r b e l s  e l e c t i o n  and by d o i n g  s o ,  h e  c h o s e  

which f a c t s  h e  wished t o  r e l y  upon. H e  c a n n o t  now come back t o  

t h e  C o u r t  and a s k  t h a t  h e  b e  a l l o w e d  t o  r e l y  on d i f f e r e n t  f a c t s  

i n  t h e  c a s e  a g a i n s t  V i l l e n e u v e .  

P e t i t i o n e r  f u r t h e r  a r g u e s  t h a t  where t h e  remedy e l e c t e d  i s  

i l l u s o r y ,  no e l e c t i o n  h a s  o c c u r r e d  and a n  i n c o n s i s t e n t  remedy may 

b e  p u r s u e d  i n  a  l a t e r  a c t i o n .  I n  s u p p o r t  of t h i s  a rgument  

P e t i t i o n e r  c i t e s  R o l f ' s  Mar ina ,  I n c .  v. Rescue S e r v i c e  and 

R e p a i r ,  I n c . ,  398 So.2d 842 ( F l a .  3d DCA 1 9 8 1 ) .  I n  R o l f ,  t h e  

T h i r d  D i s t r i c t  C o u r t  i n t e r p r e t e d  t h e  e l e c t i o n  of  r emed ie s  t o  mean 



that there must be two or more "available remedies" open to the 

Plaintiff at the time he institutes -the first action. Id. at 

843. However, the Fifth District Court addressed Rolf in its 

decision of Monco of Orlando, Inc. v. ITT ~ndustrial Credit 

Corporation, 458 So.2d 332 (Fla. 5th DCA 1984) stating at 334: 

"We see no policy consideration in the requirement that multiple 

actions should be required to provide one remedy, if a Plaintiff 

is entitled to one of several inconsistent remedies." Villeneuve 

would contend that the Court in Rolf, supra, incorrectly applied 

the doctrine of election of remedies. In any event, Rolf, supra 

is distinguishable in that the trial court therein required the 

Plaintiff to make the election before trial. Again, in the case 

at bar, no one made Barbe make an election. The remedies were 

available to Barbe until he voluntarily made an election of one 

remedy by presenting facts to the Court for entry of judgment 

against Tashea. 

Petitioner argues that no prejudice has resulted to 

Villeneuve by virtue of the default judgment in Barbe's favor. 

Petitioner again, as in his brief on jurisdiction, cites one 

sentence out of Williams which is out of context. Williams v. 

Robineau, 168 So.2d 644 (Fla. 1936) states at Page 646: 

Election is matured when the rights of the parties 
have been materially effected to the advantage of 
one or the disadvantage of the other. 

Clearly, Barbe has gained an advantage by having a judgment 

in the amount of $150,000.00 against Tashea and Atlas. Clearly, 

Villeneuve is prejudiced when Barbe relies on one set of facts 

during the litigation and then attempts to rely on a different 

set of facts later in the same litigation. 



P e t i t i o n e r  c i t e s  Cooley  v. - R a h i l l y ,  200 so .2d  258 ( F l a .  4 t h  

DCA 1967)  cer t .  d e n i e d  207 So.2d 690 ( F l a .  1967)  i n  s t a t i n g  t h a t  

a c t u a l  p r e j u d i c e  m u s t  o c c u r  i n  o r d e r  t o  a p p l y  t h e  d o c t r i n e  of 

e l e c t i o n  of r e m e d i e s .  However, Coo ley  i s  d i s t i n q u i s h a b l e  i n  t h a t  

t h e  C o u r t  was d e a l i n g  w i t h  two s e p a r a t e  a c t i o n s  of t o r t  a g a i n s t  

two s e p a r a t e  d e f e n d a n t s  which t h e  C o u r t  s a i d  were n o t  

i n c o n s i s t e n t  c l a i m s .  F u r t h e r ,  B a r b e ' s  a rgument  would mean t h a t  a  

p a r t y  c o u l d  make a n  e l e c t i o n ,  b u t  n o t  be  bound by  i t .  

Barbe  a s k s  t h i s  C o u r t  t o  a l l o w  him t o  make a n  e l e c t i o n ,  

a f t e r  h e  h a s  t a k e n  t h e  e n t r y  of  judgment  a g a i n s t  T a s h e a ,  be tween  

t h e  p o s s i b l y  w o r t h l e s s  d e f a u l t  judgment  and a  m e a n i n g f u l  judgment 

a g a i n s t  V i l l e n e u v e .  C l e a r l y  t h i s  s h o u l d  n o t  be  p e r m i t t e d  i n  t h e  

c o n f i n e s  of a l l o w i n g  j u s t i c e  and f a i r n e s s  i n  t h e  C o u r t s ,  a s  i t  

would a l l o w  Barbe  t o  d e t e r m i n e  which f a c t s  h e  w i s h e s  t o  r e l y  upon 

b a s e d  upon which d e f e n d a n t  h e  t h i n k s  would b e  more c o l l e c t i b l e ,  

e s p e c i a l l y  a f t e r  h e  f i n d s  one  judgment  may n o t  b e  r e a d i l y  

c o l l e c t i b l e .  

Respondent  w i l l  concede  t h a t  Ba rbe  migh t  h a v e  w a i t e d  u n t i l  

t h e  end of  t h e  t r i a l  t o  make h i s  e l e c t i o n  a s  t o  which judgment  t o  

p u r s u e ,  a f t e r  a l l o w i n g  t h e  t r i e r  of f a c t  t o  make t h e  f a c t u a l  

d e t e r m i n a t i o n s .  However, Ba rbe  f a i l e d  t o  w a i t  u n t i l  t h a t  p o i n t  

f o r  h i s  e l e c t i o n ,  and t h a t  is now t h e  c r u x  of t h i s  a p p e a l .  The 

b o t t o m  l i n e  is  t h a t  no one  f o r c e d  Ba rbe  t o  t a k e  t h e  d e f a u l t  o r  

summary judgment  a g a i n s t  Tashea .  Barbe  t ook  t h e  f a c t u a l  

d e t e r m i n a t i o n  o u t  of t h e  h a n d s  of  t h e  t r i a l  judge  by r e l y i n g  on 

t h e  f a c t s  t o  e s t a b l i s h  t h e  c r o s s c l a i m  f o r  t h e f t .  Barbe  made h i s  

e l e c t i o n  v o l u n t a r i l y ,  t h e r e b y  w a i v i n g  t h e  r i g h t  t o  c l a i m  

d i f f e r e n t  f a c t s  i n  h i s  c o u n t e r c l a i m  a g a i n s t  V i l l e n e u v e .  



P e t i t i o n e r  a l s o  a r g u e s  t h a t  no d o u b l e  r e c o v e r y  h a s  i n  f a c t  

o c c u r r e d  a s  t h e r e  " is  m e r e l y  a  t h e o r e t i c a l  p o s s i b i l i t y  w i t h  no 

p r e j u d i c e  a s  t o  V i l l e n e u v e . "  Barbe  r e c o v e r e d  a  judgment  f o r  t h e  

monies  h e  g a v e  t o  Tashea .  To a l l o w  Barbe  t o  r e c o v e r  p o s s e s s i o n  

o f  t h e  v e s s e l  a s  w e l l  would c l e a r l y  be  a  d o u b l e  r e c o v e r y :  h e  n o t  

o n l y  g e t s  a  money judgment  f o r  t h e  $50 ,000 .00  h e  c l a i m e d  Tashea  

s t o l e ,  b u t  h e  a l s o  g e t s  t h e  v e s s e l  t h e  monies  were s u p p o s e d l y  

u s e d  t o  p u r c h a s e .  These  a r e  t h e  i n c o m p a t a b l e  f a c t s :  how c o u l d  

t h e  mon ie s  h a v e  been  used  f o r  t h e  p u r c h a s e  of t h e  Gypsy V I  i f  

Barbe  was d e p r i v e d  t h e  u s e  of  h i s  money by t h e  t h e f t  by  T a s h e a ?  

A l though  P e t i t i o n e r  a r g u e s  t h a t  t h e  d o u b l e  r e c o v e r y  is  o n l y  "a  

t h e o r e t i c a l  p o s s i b i l i t y " ,  t h e  p o s s i b i l i t y  s t i l l  e x i s t s  t h a t  t h e  

judgment  a g a i n s t  Tashea  m i g h t  be  c o l l e c t i b l e  w i t h i n  t w e n t y  y e a r s  

and t h e r e f o r e  t o  a l l o w  Barbe  h i s  judgment  a g a i n s t  Tashea  a s  w e l l  

a s  p o s s e s s i o n  of  t h e  v e s s e l  a g a i n s t  V i l l e n e u v e  c l e a r l y  r e s u l t s  i n  

Barbe  r e c o v e r i n g  twice. B a r b e l s  d e c i s i o n  t o  t a k e  a  d e f a u l t  

judgment  f o r  c i v i l  t h e f t  a g a i n s t  Tashea  may be " u n f o r t u n a t e " ,  b u t  

n o n e t h e l e s s ,  i t  was B a r b e l s  c h o i c e  and h e  s h o u l d  be  bound by  i t .  

V i l l e n e u v e  c o n c e d e s  t h a t  t h e  law is  w e l l  e s t a b l i s h e d  t h a t  a  

a  p a r t y  may p l e a d  and l i t i g a t e  i n c o n s i s t e n t  r e m e d i e s  i n  t h e  same 

s u i t .  However, t h e  c a s e  law c i t e d  by Barbe  c l e a r l y  e s t a b l i s h e s  

t h a t  a n  e l e c t i o n  mus t  be  made b e f o r e  Judgment on one  o r  t h e  o t h e r  

of i n c o n s i s t e n t  f a c t u a l  c i r c u m s t a n c e s .  G e n e r a l  E l ec t r i c  Company 

v. A t l a n t i c  S h o r e s ,  I n c . ,  436 So.2d 974 ( F l a .  5 t h  DCA 1 9 8 3 ) .  

T h a t  c a s e  is  s i m i l a r  t o  t h e  c a s e  a t  b a r  i n  t h a t  i t  i n v o l v e d  

i n c o n s i s t e n t  and inco rnpa t ab l e  f a c t u a l  s i t u a t i o n s .  G e n e r a l  

E l e c t r i c  i n v o l v e d  t h e  q u e s t i o n  of e l e c t i o n  of r e m e d i e s  be tween  a  



c a u s e  o f  a c t i o n  f o r  a  m e c h a n i c ' s  l i e n  a n d  a  c a u s e  o f  a c t i o n  f o r  

r e p l e v i n  o f  g o o d s  w h i c h  may h a v e  become f i x t u r e s .  I n  t h a t  c a s e  

t h e r e  was a  d i s p u t e d  q u e s t i o n  o f  f a c t  a s  t o  when,  i f  e v e r ,  t h e  

p e r s o n a l  p r o p e r t y  had  become f i x t u r e s .  The  d e t e r m i n a t i o n  o f  t h a t  

q u e s t i o n  o f  f a c t  would  d e t e r m i n e  w h i c h  remedy was a p p r o p r i a t e  

b e c a u s e  c l e a r l y ,  i f  t h e  g o o d s  h a d  become f i x t u r e s ,  G e n e r a l  

E l ec t r i c  would  h a v e  b e e n  r e l e g a t e d  t o  p u r s u i t  o f  i t s  m e c h a n i c ' s  

l i e n  remedy a n d  c o u l d  n o t  p u r s u e  r e p l e v i n .  The  C o u r t  r e v e r s e d  a n  

e n t r y  of  summary judgment  w h i c h  i t  f o u n d  t o  be b a s e d  upon some 

c o n c l u s i o n a r y  i n f e r e n c e s ,  a n d  remanded t h e  c a u s e  f o r  r e s o l u t i o n  

o f  t h e  f a c t u a l  a n d  l e g a l  i s s u e s  r e g a r d i n g  t h e  c h a r a c t e r  o f  t h e  

g o o d s  i n  q u e s t i o n .  

B a r b e ' s  a s s e r t i o n  t h a t  T a s h e a  s t o l e  h i s  m o n i e s ,  i s  c l e a r l y  

i n c o n s i s t e n t  w i t h  B a r b e ' s  a s s e r t i o n  t h a t  t h e  m o n i e s  were p a i d  t o  

T a s h e a  f o r  p u r c h a s e  o f  t h e  v e s s e l ,  t h e r e b y  p l a c i n g  B a r b e  i n  t h e  

p o s i t i o n  o f  a  bona  f i d e  p u r c h a s e r  o r  a  b u y e r  i n  t h e  o r d i n a r y  

c o u r s e  o f  b u s i n e s s .  However,  B a r b e ' s  t a k i n g  o f  a  c i v i l  t h e f t  

judgment  a g a i n s t  T a s h e a  i s  c o n s i s t e n t  w i t h  V i  l l e n e u v e  ' s  

a s s e r t i o n s  t h r o u g h o u t  t h e  t r i a l  p r o c e e d i n g s  t h a t  i n  f a c t  T a s h e a  

h a d  s t o l e n  t h e  money f r o m  B a r b e  a n d  B a r b e  h a d  n o t  a c t u a l l y  

p u r c h a s e d  t h e  Gypsy V I .  A s  V i l l e n e u v e  a r g u e d  a t  t r i a l  a n d  a g a i n  

i n  t h e  a p p e a l  t o  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l ,  i f  t h e  

m o n i e s  p a i d  i n  A p r i l  f o r  t h e  H e l e n  J a n e  I V  were t h e  b a s i s  o f  

B a r b e ' s  a s s e r t i o n  of  m o n i e s  p a i d  f o r  t h e  Gypsy V I  i n  J u n e ,  h e  

c o u l d  n o t  h a v e  b e e n  a  good f a i t h  p u r c h a s e r  o r  a  b u y e r  i n  t h e  

o r d i n a r y  c o u r s e  o f  b u s i n e s s  i n  a c c o r d a n c e  w i t h  F l o r i d a  S t a t u t e  

S e c t i o n s  672 .  e t  s e q .  a n d  671 .201 .  



The other cases cited by Petitioner in his brief are 

disquishable from the facts in the case at bar. In Wolfe v. 

Aetna Insurance Company, 436 So. 2d 997 (Fla. 5th DCA 1983), the 

Court had directed verdict on one of the Counts pled, thereby 

removing the opportunity for Plaintiff to elect the other remedy. 

As supported by Cordell v. World Insurance Company, 358 So. 2d 223 

(Fla. 1st DCA 1978) and Wolfe, supra, a party may clearly plead 

and litigate inconsistent remedies. However, although Plaintiff 

may wait until after entry of verdict to make election between 

inconsistent remedies, the election must occur before Judgment is 

entered. 

In Wolfe, the Court precluded the Plaintiff from making the 

election by entering a directed verdict on one of the 

inconsistent counts. In the case at bar, the Court did not 

preclude Barbe from making the election. Barbe made the election 

himself by proceeding to the entry of Judgment on one of his 

inconsistent counts. 

In Erwin v. Scholfield, supra the Court properly applied the 

doctrine of election of remedies to remedies which were factually 

consistent but legally inconsistent. The Plaintiff therein sued 

for specific performance or damages for alleged breach of a real 

estate contract by the buyers and was subsequently allowed to 

amend to add a count for recovery of the deposit as liquidated 

damages. In that case, the Plaintiff ultimately moved for and 

obtained a summary final judgment for the recovery of the deposit 

as liquidated damages. Election by the Plaintiff did not occur 

until he proceeded to the summary judgment. The appellate Court 



a f f i r m e d  t h e  e n t r y  of  t h e  summary f i n a l  judgment  b u t  r e v e r s e d  on 

award of  a t t o r n e y  f e e s  remanding w i t h  d i r e c t i o n s  f o r  t h e  t r i a l  

c o u r t  t o  d e t e r m i n e  and  a l l o w  o n l y  t h o s e  f e e s  r e l a t e d  t o  t h e  

p r o s e c u t i o n  of t h e  c l a i m  f o r  l i q u i d a t e d  damages which was 

u l t i m a t e l y  g r a n t e d ,  and  n o t  a l l o w i n g  a t t o r n e y  f e e s  f o r  t h e  c l a i m s  

which P l a i n t i f f  abandoned .  

P e t i t i o n e r  a r g u e s  t h a t  V i l l e n e u v e ' s  f a i l u r e  t o  p r o c e e d  t o  a  

d e f a u l t  a g a i n s t  Tashea  s h o u l d  somehow p r e v e n t  V i l l e n e u v e  f rom 

c l a i m i n g  t h a t  Barbe  is  e s t o p p e d  by t h e  e l e c t i o n  Barbe  made. 

However, V i l l e n e u v e  ' s  t a c t i c a l  p r o c e e d i n g s  i n  t h e  c a s e  below a r e  

n o t  a t  i s s u e  and d o  n o t  p r e c l u d e  him f rom r a i s i n g  p r o p e r  d e f e n s e s  

a g a i n s t  Barbe .  

P e t i t i o n e r  a l s o  a r g u e s  t h a t  V i l l e n e u v e  s h o u l d  b e  p r e c l u d e d  

f rom r a i s i n g  t h e  d e f e n s e  of  e s t o p p e l  of  e l e c t i o n  of  r e m e d i e s  i n  

t h a t  i t  was n o t  r a i s e d  a t  t h e  t i m e  o f  p l e a d i n g s .  A s  c l e a r l y  

shown by  t h e  r e c o r d ,  V i l l e n e u v e  c o u l d  n o t  h a v e  r a i s e d  t h e  d e f e n s e  

a t  t h e  t i m e  o f  p l e a d i n g s  a s  t h e  e l e c t i o n  was n o t  made u n t i l  

midway t h r o u g h  t h e  l i t i g a t i o n  p r o c e e d i n g s .  A c c o r d i n g l y ,  

V i l l e n e u v e  p r o p e r l y  r a i s e d  t h e  d e f e n s e  a t  t h e  t i m e  o f  t r i a l  when 

V i l l e n e u v e  l e a r n e d  t h a t  t h e  Judgment  had been  t a k e n  a g a i n s t  

T a s h e a .  F u r t h e r ,  a l t h o u g h  Barbe  ' s  c o u n s e l  may h a v e  o b j e c t e d  t o  

t h e  a rgumen t  on t h e  e s t o p p e l ,  t h e  e v i d e n c e  t o  s u p p o r t  t h e  d e f e n s e  

o f  e s t o p p e l  by e l e c t i o n  was n o t  o b j e c t e d  t o .  ( R  T 2 /22 /84  p.  

351)  T h e r e f o r e ,  t h e  d e f e n s e  was p r o p e r l y  b e f o r e  t h e  t r i a l  c o u r t  

and V i l l e n e u v e  was e n t i t l e d  t o  a r g u e  same. F l o r i d a  R u l e s  of 

C i v i l  P r o c e d u r e  Rule  1 .190 ( b )  . 



C l e a r l y  t h e  c l a i m  made b y  B a r b e  a g a i n s t  T a s h e a  f o r  t h e f t  is 

f a c t u a l l y  i n c o n s i s t e n t  w i t h  t h e  c l a i m  b y  B a r b e  a g a i n s t  V i l l e n e u v e  

f o r  p o s s e s s i o n  a s  a  bona  f  i d e  p u r c h a s e r .  T h e s e  f a c t u a l  

a l l e g a t i o n s  a n d  c l a i m s  a r e  m u t u a l l y  e x c l u s i v e .  I n  o u r  C o u r t  

s y s t e m  w e  a t t e m p t  t o  s e a r c h  f o r  t h e  t r u t h  i n  r e s o l v i n g  d i s p u t e s  

b e t w e e n  t h e  p a r t i e s .  A l t h o u g h  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  

A p p e a l  b e l o w  s t a t e d  t h a t  B a r b e ' s  t a k i n g  o f  Judgment  a g a i n s t  

T a s h e a  may h a v e  b e e n  " u n f o r t u n a t e " ,  V i l l e n e u v e  p o i n t s  o u t  t h a t  

t h e  e n t r y  o f  t h a t  Judgment  s u p p o r t s  V i l l e n e u v e  ' s  p r e s e n t a t i o n  o f  

t h e  f a c t s  t h r o u g h o u t  t h i s  c a s e  w h e r e i n  V i l l e n e u v e  t e s t i f i e d  a n d  

a r g u e d  t h a t  T a s h e a  d i d  n o t  h a v e  t h e  a u t h o r i t y  t o  s e l l  t h e  Gypsy 

V I ,  a n d  d i d  n o t  i n  f a c t  s e l l  t h e  Gypsy V I  t o  B a r b e .  

A s  s t a t e d  a b o v e ,  B a r b e  made a  v o l u n t a r y  e l e c t i o n  o f  f a c t s  

a n d  s h o u l d  b e  bound t h e r e b y .  The  F o u r t h  D i s t r i c t  d i d  n o t  e r r  i n  

a p p l y i n g  t h e  d o c t r i n e  o f  e l e c t i o n  o f  r e m e d i e s  t o  p r e c l u d e  B a r b e  

f r o m  a t t e m p t i n g  t o  a v a i l  h i m s e l f  o f  a n  i n c o n s i s t e n t  r e c o v e r y  

a g a i n s t  V i l l e n e u v e .  



CONCLUSION 

Barbe's crossclaim for theft against Tashea and Atlas was 

inconsistent with Barbe's counterclaim against Villeneuve for 

possession of the vessel as a bona fide purchaser thereof. Barbe 

presented to the Judge those facts he was relying upon in 

obtaining the June 1983 Judgment for damages of $150,000.00 (plus 

costs and fees) on the crossclaim against Tashea and Atlas. 

Barbe therefore waived the right to rely on different facts later 

in the counterclaim against Villeneuve. 

The Fourth District Court of Appeal properly determined that 

Barbe had made an election betwen inconsistent factual 

allegations, and having relied on one set of facts for entry of 

judgment on the crossclaim, he was estopped to rely on the 

inconsistent facts in the counterclaim. 

The Fourth District Court of Appeal did not err in its 

application of the doctrine of election of remedies and its 

decision does not conflict with the existing case law regarding 

the doctrine. The fact that Barbe took his judgment by default 

cannot change the way the doctrine should be applied. 

The Petitioner's Writ of Certiorari should be discharged and 

the decision of the District Court of Appeal, Fourth District, 

should be affirmed. 
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