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I N  THE SUPREME COURT OF FLORIDA 

BUSH WADE HOLLAND, 

P e t i t i o n e r ,  

Verse 

STATE OF FLORIDA, 

R e s p o n d e n t .  

CASE N O .  6 8 , 6 0 5  

PETITIONER'S REPLY BRIEF 

S t a t e m e n t  Of T h e  Case And F a c t s  

P e t i t i o n e r  r e j e c t s  r e s p o n d e n t ' s  S t a t e m e n t  Of T h e  

Case And F a c t s  o n  p a g e s  3 -5  o f  r e s p o n d e n t ' s  b r i e f  i n  a s  

much t h a t  p e t i t i o n e r  w a s  n o t  a w a r e  o f  t h e  p o i n t s  a n d  

s e n t e n c i n g  r a n g e  a t  t h e  t i m e  o f  t h e  p l e a  c h a n g e  f r o m  n o t  

g u i l t y  t o  n o l l e  c o n t e n d e r e .  P e t i t i o n e r  d i d  n o t  know o f  t h e  

1 6  p o i n t  c o m p u t a t i o n  e r r o r .  D e f e n s e  c o u n s e l  a n d  n o  o n e  

e l s e  seems t o  h a v e  known o f  i t  e i t h e r .  P e t i t i o n e r  d i d  n o t  

know t h a t  h e  h a d  t h e  r i g h t  t o  b e  s e n t e n c e d  u n d e r  t h e  

g u i d e l i n e s  n o r  a n y t h i n g  a b o u t  t h e  g u i d e l i n e s  u n t i l  t h e  

t r i a l  j u d g e  s t a t e d  t h a t  t h e  p r o b a t i o n  s e n t e n c e s  w e r e  

i l l e g a l  b e c a u s e  t h e y  e x c e e d e d  t h e  g u i d e l i n e s .  E v e r y b o d y  

b u t  t h e  p e t i t i o n e r  k n e w  o f  t h e  g u i d e l i n e s  a n d  seem t o  h a v e  

b e e n  u s i n g  t h e m  f o r  t h i s  c a s e .  C o u n t  I1 w a s  n o l l e  p r o s s e d ,  

b u t  n o t  t h e  p o i n t s .  T h e  r e s p o n d e n t  i s  i n  e r r o r  b y  s a y i n g ;  



***  T h e  s e c o n d  ( m a n s l a u g h t e r )  was  
n o l l e  p r o s s e d  a n d  [ P e t i t i o n e r ]  p l e a d  
n o l o  c o n t e n d e r e  t o  C o u n t s  I ,  111, a n d  
I V .  A s e n t e n c i n g  g u i d e l i n e s  s c o r e s h e e t  
w a s  t h e n  p r e p a r e d ,  r e f l e c t i n g  a  t o t a l  
1 5 0  p o i n t s  a n d  a  recommended  r a n g e  o f  
s e v e n  t o  t w e l v e  y e a r s  i n c a r c e r a t i o n .  

T h e  u n d e r l i n i n g  i s  b y  p e t i t i o n e r  t o  show t h a t  

p a r t  o f  r e s p o n d e n t ' s  s t a t e m e n t s  t h a t  i s  t o t a l l y  u n t r u e .  T h e  

16 p o i n t s  f o r  t h e  s e c o n d  c o u n t  w e r e  a l r e a d y  c o m p u t e d ,  a n d  

when C o u n t  I1 was  n o l l e  p r o s s e d ,  t h e  p o i n t s  w e r e  l e f t  

u n c h a n - e d .  To r e a s o n  t h a t  t h e  p o i n t s  were a d d e d  a f t e r  C o u n t  

11, was  n o l l e  p r o s s e d ,  i s  u n a c c e p t a b l e .  E v e r y o n e  w o u l d  h a v e  

c a u g h t  " t h a t "  e r r o r ,  e x c e p t  p e t i t i o n e r  a s  p e t i t i o n e r  d i d  

n o t  know o f  t h e  p o i n t  s y s t e m  n o r  u n d e r s t a n d  w h a t  i t  w o u l d  

h a v e  m e a n t .  A s  r e f l e c t e d  b y  A-10, t h e  s c o r e s h e e t  h a d  

a l r e a d y  b e e n  made p r i o r  t o  t h e  p l e a  p r o c e e d i n g s .  

F u r t h e r ,  r e s p o n d e n t  i s  i n  e r r o r  i n  t h e  s t a t e m e n t  

a b o u t  t h e  s e n t e n c e s .  R e s p o n d e n t  s t a t e s ;  

***  [ P e t i t i o n e r ]  was  s e n t e n c e d  o n  
December  5 ,  1 9 8 4  t o  t w e l v e  y e a r s  
i n c a r c e r a t i o n  o n  C o u n t  I t o  b e  f o l l o w e d  
b y  a  t h r e e - y e a r  t e r m  o f  p r o b a t i o n  ( t o  
e x p i r e  o n  J u l y  2 8 ,  2 0 0 4 ) ,  a n d  o n e  y e a r  
  rob at ion o n  C o u n t  I V  ( t o  e x D i r e  o n  
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J u l y  2 8 ,  2 0 0 5 ) .  

T h e  s e n t e n c e s  were;  

C o u n t  I ,  t w e l v e  y e a r s  i n  p r i s o n  f o l l o w e d  b y  t h r e e  y e a r s  

p r o b a t i o n  t o  e n d  J u l y  2 8 ,  1 9 9 ;  

C o u n t  111, f i v e  y e a r s  p r o b a t i o n  t o  e n d  o n  J u l y  2 8 ,  2 0 0 4 ;  



C o u n t  I V Y  o n e  y e a r  p r o b a t i o n  t o  e n d  o n  J u l y  2 8 ,  2 0 0 5 .  

R e s p o n d e n t  h a d  l e f t  o u t  t h e  s e n t e n c e  f o r  C o u n t  111. 

T h e  r e a s o n s  f o r  g o i n g  o u t s i d e  o f  t h e  s e n t e n c i n g  

g u i d e l i n e s  w a s  i l l e g a l .  T h e  s e n t e n c e  i n  C o u n t  I i s  a l s o  

i l l e g a l  a n d  u n c o n s t i t u t i o n a l  b e c a u s e  i t  d e n y s  p e t i t i o n e r  

t h e  r i g h t  t o  e a r n  a n y  s t a t u t o r y  o r  i n c e n t i v e  g a i m e  a s  

p r o v i d e d  b y  S e c t i o n  9 4 4 . 2 7 5 ,  F l a .  S t a t .  ( 1 9 8 3 ) ,  i n  t h a t  

b y  p l a c i n g  a d a t e  f o r  t h e  p r o b a t i o n  o f  t h r e e  y e a r s  t o  e n d ,  

i t  b e i n g  t h r e e  y e a r s ,  w o u l d  r e q u i r e  t h a t  i t  s t a r t  o n  

J u l y  2 8 ,  1 9 9 6 ,  t o  e n d  o n  J u l y  2 8 ,  1 9 9 9 .  T h a t  w o u l d  r e q u i r e  

p e t i t i o n e r  t o  s e r v e  t h e  e n t i r e  1 2  y e a r s  f r o m  1 9 8 4  t o  J u l y  

2 8 ,  1 9 9 6  a t  w h i c h  t i m e  t h e  p r o b a t i o n  t e r m  o f  t h r e e  y e a r s  

w o u l d  s t a r t .  P e t i t i o n e r  d i d  n o t  b r i n g  t h a t  o u t  i n  t h e  

t r i a l  c o u r t ,  o r  o n  a p p e a l ,  i n  t h e  3 . 8 5 0  m o t i o n .  T h e  e r r o r  

i s  t h e r e  a n d  r e n d e r s  t h e  s e n t e n c e s  a l l  i l l e g a l  a s  a l l  t h e  

e n d i n g  d a t e s  w o u l d  h a v e  t o  b e  moved f o r w a r d  b y  w h a t e v e r  

g a i n  t i m e  w a s  g i v e n  t o  p e t i t i o n e r  b y  s t a t u t o r y  l a w  a n d  b y  

t h e  F l a .  D e p a r t m e n t  o f  C o r r e c t i o n s ,  f o r  i n c e n t i v e  g a i n  

t i m e  e a r n e d  w h i l e  s e r v i n g  t h e  1 2  y e a r s .  

When t h e  l o w e r  c o u r t  r e v e r s e d  i t s e l f  i n  t h i s  

c a s e ,  i t  p l a c e d  i n t o  i s s u e  t h e  p l e a  a g r e e m e n t .  Up u n t i l  

t h a t  p o i n t ,  p e t i t i o n e r  h a d  a t t a c k e d  t h e  s e n t e n c e  a s  a 

g u i d e l i n e s  s e n t e n c e .  T h e  t r i a l  c o u r t  h a d  b o t h  t r e a t e d  t h e  



@ c a s e  a s  a  g u i d e l i n e s  s e n t e n c i n g  c a s e .  T h e  r e s p o n d e n t  

b r o u g h t  t h e  m o t i o n  f o r  r e h e a r i n g  a n d  a r g u e d  i t  w a s  a  p l e a  

a g r e e m e n t  c a s e .  T h e  l o w e r  c o u r t  r e v e r s e d  i t s e l f  o n  t h a t  

b a s i s .  I n  d o i n g  s o ,  p l a c e d  f o r  t h e  f i r s t  t i m e  t o  

p e t i t i o n e r ' s  k n o w l e d g e ,  t h e  c a s e  u n d e r  t h e  o l d  l a w  w h e r e  -- 

a  p a r o l e  c o u l d  b e  g r a n t e d  a f t e r  p e t i t i o n e r  s e r v e d  s o  much 

o f  h i s  s e n t e n c e .  B e c a u s e  t h e  l o w e r  c o u r t  r e m o v e d  t h e  

s e n t e n c e s  f r o m  b e i n g  a  g u i d e l i n e  s e n t e n c e  b y  h o l d i n g  t h e  • 1 6  p o i n t  e r r o r  a n d  t h e  i l l e g a l  c h e c k - l i s t  e r r o r s  d i d  n o t  

a p p l y  t o  a  s e n t e n c e  i m p o s e d  u n d e r  a  p l e a  a g r e e m e n t .  I f  

t h e  g u i d e l e i n e s  d i d  n o t  a p p l y ,  w h a t  s e n t e n c i n g  l a w ( s )  d o  

a p p l y  ? 

How w a s  i t  t h a t  t h e  t r i a l  j u d g e  b e l i e v e d  h e  w a s  

g o i n g  o u t s i d e  o f  t h e  s e n t e n c i n g  g u i d e l i n e s  ? R e s p o n d e n t  

c l a i m s  p e t i t i o n e r  i s  now p r e s e n t i n g  t h e  i s s u e  o f  

i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l ;  t h a t  p e t i t i o n e r  i s  

a a t t e m p t i n g  t o  b a c k  o u t  o f  t h e  p l e a  a g r e e m e n t .  P e t i t i o n e r  

d i d  n o t  p r e s e n t  t h e  i s s u e  o f  i n e f f e c t i v e  a s s i s t a n c e  o f  

c o u n s e l  a s  a  c l a i m  i n  t h e  c a s e  y e t .  T h e  p e t i t i o n e r  p u t  

i t  t h e r e  f o r  t h e  c o u r t  t o  c o n s i d e r  i f  t h e  c o u r t  w a n t e d  t o  

d o  s o  now,  r a t h e r  t h e n  t o  c o m p e l  f u r t h e r  n e e d l e s s  f i l i n g  

o f  p l e a d i n g s .  W i t h  a l l  t h e  f a c t s  a n d  e v i d e n c e  b e f o r e  t h e  

c o u r t ,  t h e  i s s u e  c o u l d  n o t  b e  a n y  f u r t h e r  r e a d y  f o r  t h e  

c o u r t  t o  d e a l  w i t h  i t .  D i d  r e s p o n d e n t  r e q u e s t  t h e  c a s e  b e  

r e m a n d e d  t o  t h e  t r i a l  c o u r t  t o  i n s u r e  a n  e v i d e n t i r y  

a 



h e a r i n g  t o  g e t  a  r u l i n g  o n  t h a t  c l a i m  ? - No! D i d  t h e  

r e s p o n d e n t  r e q u e s t  t h e  c o u r t  t o  r e l i n g u i s h  j u r i s d i c t i o n  

f o r  a n y  t i m e  t o  a l l o w  a n  e v i d e n t i a r y  h e a r i n g  o n  t h e  

i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  c l a i m  ? No! D i d  

r e s p o n d e n t  p o i n t  o u t  t h a t  i t  was  t h e  t r i a l  c o u r t ,  t h e  

s t a t e  a t t o r n e y  a n d  d e f e n s e  c o u n s e l  t h a t  a l l o w e d  t h e  1 6  

p o i n t s  t o  v i o l a t e  t h e  p l e a  a g r e e m e n t  ? T h e  a g r e e m e n t  w a s  

t o  d r o p  C o u n t  11. T h a t  i n c l u d e d  t h e  p u n i s h m e n t  f o r  t h a t  

o f f e n s e .  T h a t  w a s  - n o t  d o n e ,  b u t  i n s t e a d  w a s  u s e d  t o  p l a c e  

t h e  s e n t e n c e  a t  1 2  y e a r s ,  t h e  t o p  o f  t h e  s e n t e n c i n g  

g u i d e l i n e s  r a n g e .  T h e  s e n t e n c i n g  g u i d e l i n e s  w e r e  u s e d  i n  

t h i s  c a s e .  

When t h e  l o w e r  c o u r t  o v e r  t u r n e d  i t s  own r u l i n g ,  

i t  b a s e d  i t s  r u l i n g  o n  t h e  r e a s o n  t h a t  s e n t e n c i n g  g u i d e -  

l i n e s  d o  n o t  a p p l y  t o  p l e a  a g r e e m e n t s .  T h e  s e n t e n c i n g  

g u i d e l i n e s  w e r e  u s e d  i n  t h e  t r i a l  c o u r t  t o  d e c i d e  w h a t  t h e  

s e n t e n c e  s h o u l d  b e .  O n c e  t h e  t r i a l  c o u r t  a n d  c o u n s e l  f o r  

b o t h  t h e  s t a t e  a n d  d e f e n s e  u s e  t h e  g u i d e l i n e s ,  t h e y  b e c o m e  

a  p a r t  o f  t h e  p r o c e e d i n g s .  O n c e  t h a t  t a k e s  p l a c e ,  p e t i t i o n -  

e r  i s  f r e e  t o  c o n t e s t  t h e  m a n n e r  i n  w h i c h  t h e  s e n t e n c i n g  

g u i d e l i n e s  w e r e  a p p l i e d  i f  p r e j u d i c i a l l y  a f f e c t e d  b y  t h e i r  

a p p l i c a t i o n .  



0 I s s u e s  I n  C o n f l i c t  

1. The  Lower C o u r t ' s  d e c i s i o n  a f f i r m i n g  
t r i a l  C o u r t ' s  d e n i a l  o f  R u l e  3 . 8 5 0  
M o t i o n  was e r r o r .  

T h i s  c a s e  r e f l e c t s  f r o m  t h e  r e c o r d s  t h a t  a l l  p e r s o n s  

i n v o l v e d  i n  t h i s  c a s e  i n  t h e  t r i a l  c o u r t ,  h a d  g o v e r n e d  them- 

s e l v e s  a n d  t h e  p r o c e e d i n g s  a f  i f  t h i s  c a s e  was  a  s e n t e n c i n g  

g u i d e l i n e s  c a s e .  The  a p p e a l  c o u r t  r e n d e r e d  i t s  f i r s t  o p i n i o n  

w i t h  t h a t  b e l i e f .  W i t h  a l l  o f  t h o s e  p e o p l e  s c h o o l e d  i n  

F l o r i d a  J u r i s p r u d a n c e  b e l i e v i n g  i t  was  a  g u i d e l i n e s  s e n t e n c -  

i n g  c a s e ,  a n d  t h i s  p e t i t i o n e r  h a v i n g  a t t a c k e d  t h e  s e n t e n c e  

o n l y .  Then  r e c e i v i n g  t h e  f i n a l  r u l i n g ,  s t a t i n g  i t  i s  n o t  a  

s e n t e n c i n g  g u i d e l i n e s  c a s e ,  r e f l e c t s  p r o o f  t h a t  p e t i t i o n e r ,  

a  l a y m a n  u n s c h o o l e d  i n  l a w ,  c o u l d  n o t  h a v e  p o s s i b l y  known 

w h a t  l a w s  a p p l i e d  t o  t h e  s e n t e n c e s ,  o r  i t  t h e r e  was  a n y  

l e s s  p u n i s h m e n t  l a w s  i n v o l v e d .  I f  t h e  g u i d e l i n e s  do  n o t  

a p p l y ,  i t  becomes  o b v i o u s  t h a t  t h e r e  was a l e s s e r  

p u n i s h m e n t  a v a i l a b l e  a t  t h e  t i m e  o f  t h e  p l e a  . . .  t h e  

s e n t e n c i n g  g u i d e l i n e s .  Not  h a v i n g  b e e n  i n f o r m e d  o f  t h e  

a v a i l a b l e  l e s s e r  p u n i s h m e n t ,  a n d  n o t  b e i n g  i n f o r m e d  t h a t  a  

g u i l t y  p l e a  o r  n o l o  c o n t e n d e r e  p l e a  w o u l d  r emove  p e t i t i o n e r  

f r o m  b e i n g  s e n t e n c e d  u n d e r  t h e  s e n t e n c i n g  g u i d e l i n e s ,  

r e n d e r s  t h e  s e n t e n c e s  o p e n  t o  c o l l a t e r a l  a t t a c k  b e c a u s e  

t h e y  w e r e  i m p o s e d  w i t h o u t  p e t i t i o n e r  b e i n g  f u l l y  a d v i s e d .  



Without full knowledge of all the facts. Without knowledge 

of what the alternative punishments were a defendant that 

is not fully advised, that is not aware of the sentencing 

alternatives, could not have made any intelligent plea. 

That renders the sentences imposed illegal and unconstitu- 

tional. And for the facts of this case to be so misleading 

that all parties treated the case as a guidelines sentenc- 

ing case up to the point of motion for rehearing in the 

appeal court was filed, shows the degree of misunderstand- 

ing involved. Petitioner should not be held to sentences 

that were imposed in the trial court that are so misleading, 

or that were the results of a sentencing process that had 

no relationship to the sentencing guidelines. 

The petitioner, in good faith, based his collater- 

al attack upon what was in the records and files of this 

case. Fla. R. Crim. P. 3.850 requires the sentence and or 

  lea to be vacated "if the recordd and files show merit to 

the claims", because the score sheet and plea agreement 

were all a part of the records and files and used in the 

trial court, they become a part of the case. Petitioner 

thereby correctly used them documents to support his claims. 

The appeal court relied on the records and files to make 

the first ruling. Then, on motion to rehear, threw all the 

records out in favor of holding that the sentencing guide- 

lines did not apply to a plea agreement. If that is so, 

I - 7  - 



a t h e  c o u r t  s h o u l d  h a v e  r e m e n d e d  t h e  c a s e  w i t h  i n s t r u c t i o n s  

t o  r e - d o  t h e  p l e a  p r o c e e d i n g s  w i t h ,  o r  w i t h o u t ,  t h e  

s e n t e n c i n g  g u i d e l i n e s  b e i n g  i n v o l v e d .  - One o n l y .  

E i t h e r  a p p l y  t h e  g u i d e l i n e s ,  o r  l e a v e  t h e m  o u t  o f  i t .  N o t  

m a k e  a r e c o r d  t h a t  r e f l e c t s  u s a g e  o f  t h e  g u i d e l i n e s  t o  

i m p o s e  s e n t e n c e s  t h e n  c l a i m  t h e  g u i d e l i n e s  d o  n o t  a p p l y .  

F u r t h e r ,  b y  r u l i n g  t h e  g u i d e l i n e s  d o  n o t  a p p l y ,  

t h e  l o w e r  c o u r t  e x e m p t e d  p e t i t i o n e r ' s  s e n t e n c e s  f r o m  h a v i n g  

b e e n  i m p o s e d  a s  r e q u i r e d  b y  F l a .  R .  C r i m .  P .  3 . 7 0 1 ,  t h a t  

p r o v i d e d  - a l l  s e n t e n c e s  e x c e p t i n g  i n  c a p i t a l  c a s e s ,  w o u l d  b e  

i m p o s e d  u n d e r  t h e  g u i d e l i n e s .  I f  t h a t  r u l e  a p p l y s ,  t h e n  t h e  

c a s e  o f  F o r b e r t  v .  S t a t e ,  4 3 7  S o . 2 d  1 0 7 9  ( F l a .  1 9 8 3 ) ,  a t  

1 0 8 0 ,  # 2 ,  w o u l d  c o n t r o l .  

When a  d e f e n d a n t  p l e a d s  g u i l t y  w i t h  t h e  
u n d e r s t a n d i n g  t h a t  t h e  s e n t e n c e  h e  o r  
s h e  r e c e i v e  i n  e x c h a n g e  i s  i l l e g a l ,  
w h e n  i n  f a c t  s e n t e n c e  i s  n o t  l e g a l ,  
d e f e n d a n t  s h o u l d  b e  g i v e n  t h e  o p p o r t u n -  
i t y  t o  w i t h d r a w  t h e  p l e a  w h e n  l a t e r  ' 
c h a l l e n g i n g  t h e  l e g a l i t y  o f  t h e  s e n t e n c e .  

U n d e r  t h e  s e n t e n c i n g  g u i d e l i n e s ,  t h e  1 6  p o i n t s  

o n  C o u n t  I1 a n d  t h e  c o n s e c u t i v e  p r o b a t i o n  t e r m s  t h a t  

e x c e e d e d  t h e  g u i d e l i n e s  r a n g e ,  a r e  i l l e g a l .  P e t i t i o n e r  

h a d  o n l y  a t t a c k e d  t h e  s e n t e n c e  b e c a u s e  p e t i t i o n e r  d i d  n o t  

know a t  t h a t  t i m e  how t o  d r a f t  a p l e a d i n g  f o r  p o s t - c o n v i c -  

t i o n  r e l i e f  a n d  d i d  n o t  know h e  h a d  o t h e r  v a l i d  c l a i m s  s u c h  



as ineffective assistance of counsel. Or that petitioner 

changed the plea of not guilty without knowing all the 

facts. That a plea change made without understanding or 

knowing of any alternative punishments, could not be 

termed a very intelligent plea. The guidelines provided 

a sentence maximum of seven years. Had petitioner known 

that, petitioner would not have made any agreement for 

twelve years, plus probation. 

If the court presiding decides the sentencing 

guidelines do apply. The lower court's ruling of March 18, 

1986, must be vacated based on the violations made during 

sentencing of Fla. R. Crim. P. 3.701. If the court decides 

the guidelines do not apply to a plea agreement, then the 

plea and sentences must be vacated completely because the 

plea was made withput benefit of petitioner's knowing the 

guidelines provided a lesser punishment then that offered 

a in the plea agreement. 

The respondent suggests that the plea and 

sentences be all vacated and that petitioner be compelled 

to face trial on all of the original charges. Petitioner, 

in fairness, attacked only the sentences because of the 

possibility of application of the case of Jolly v. State, 

392 So.2d 54 (Fla. 5th DCA 1981), being brought into 

affect. The respondent does not seem concerned with it, 



the trial counsel for the state may want to use it, thus 

petitioner has brought it to the attention of the court 

because it is petitioner's understanding that once key 

witness for the prosecution has died. Thus, in respects 

to seeking a true and correct judgement, petitioner 

presents that information to the court for its consider- 

ation. The sentences should be vacated with application 

of Fla. R. Crim. P. 3.701 being thereafter made fully 

applicable to any resentencing. 

Issue In Conflict 

2. The lower court committed error by 
not granting bail bond, or a 
recognizance release. 

At the time petitioner filed his motion for bail 

bond, or recognizance release, petitioner did not have any 

sentence. The case was pending a ruling on motion to rehear. 

During that time petitioner was intitled to bail or release 

on recognizance. Petitioner's reasoning is founded on the 

belief that with the sentence of imprisonment having been 

vacated, and had that ruling remained unchanged, the case 

would have went before the trial court in that status. The 

trial court could have elected to place petitioner on 

probation and withheld adjudication of guilt. That placed 

petitioner in a situation where Article 1, Section 14, Fla. 



C o n s t . ,  w o u l d  h a v e  c o n t r o l e d .  B e c a u s e  p e t i t i o n e r  c o u l d  

r e c e i v e d  p r o b a t i o n  upon remand of  t h i s  c a s e ,  b a i l  bond 

a n d / o r  r e c o g n i z a n c e  r e l e a s e  was  a v a i l a b l e .  I t  was  t h e r e -  

by e r r o r  f o r  t h e  a p p e l l a t e  c o u r t  t o  a p p l y  t h e  c a s e  o f  

C o l l i n s  v .  S t a t e ,  478  S o . 2 d  402 ( F l a .  1st  D C A  1 9 8 5 ) .  

The  Supreme  C o u r t  c a n  r e v i e w  t h e  o r d e r  d e n y i n g  

t h e  b a i l  bond  o r  r e c o g n i z a n c e  r e l e a s e ,  a s  p r o v i d e d  by 

A r t .  5 ,  S e c .  3 ( b ) ( l ) ,  F l a .  C o n s t .  

The  Supreme  C o u r t  s h a l l  h e a r  a p p e a l s  
***and d e c i s i o n s  o f  d i s t r i c t  c o u r t s  
o f  a p p e a l  i n i t i a l l y  o f  a  s t a t e  s t a t u t e  
o r  a  p r o v i s i o n  o f  t h e  s t a t e  o r  f e d e r a l  
c o n s t i t u t i o n .  

By r u l i n g  t h a t  p e t i t i o n e r  was n o t  i n t i t l e d  t o  h a v e  bond  o r  

r e c o g n i z a n c e  r e l e a s e ,  d u r i n g  a  t i m e  when p e t i t i o n e r  - h a d  

no s e n t e n c e ,  was  t h e  same a s  s a y i n y  A r t .  1 ,  S e c .  1 4 ,  F l a .  - 
C o n s t . ,  d o e s  n o t  a p p l y .  T h a t  i s  m a k i n g  a  r u l i n g  o n  a  

p r o v i s i o n  o f  t h e  F l a .  C o n s t . ,  w h i c h  makes  t h e  r u l i n g  

r e v i e w a b l e  b y  t h e  F l a .  Supreme  C o u r t .  W h i l e  i t  i s  t r u e ,  

t h e  i s s u e  h a s  become m o o t ,  p e t i t i o n e r  h a s  a  s t a n d i n g  

i n t e r e s t  i n  s e c u r i n g  a  r u l i n g  b e c a u s e  t h e  same s i t u a t i o n  

c o u l d  h a p p e n  a g a i n .  Due p r o c e s s  r e q u i r e s  t h a t  a  r u l i n g  b e  

made t o  a v o i d  u n n e c e s s a r y  i m p r i s o n m e n t  i n  t h e  f u t u r e .  

SUMMATION 

The  a r g u i n g  o f  v a r i o u s  p o i n t s  o f  l a w  a n d  c i t i n g  

t h i s  c a s e  o r  t h a t  c a s e  d e f i n i t e l y  s e r v e s  i t s  p u r p o s e  i n  



in the judicial process. However,, petitioner says the 

matter before this Honorable Court can be resolved complet- 

ely and immediately by the m-ere reading of a letter (Exhibit- 

4) written by the defense counsel to the Florida Bar. 

Though the entire letter expounds upon the case at bar, 

petitioner calls the court's attention to page A-14 lines 

39-42 and page A-15 lines 1-20; specifically, page A-15 

lines 14-20; 

11 . . .  I had not discovered the error until 
I reviewed my file for the purpose of 
writing you this letter. Thus, when I 
advised Mr. Holland of his options I 
did so with the understanding that he 
fell in the seven to twelve year range. 
He, thus, entered the plea with that 
understanding. Furthermore, the judge 
sentenced Mr. Holland with the 
understanding that he fell within the 
higher cell . . . I t  (Record on Appeal- Exhibit 4) 

Whatever understanding the judge had when he 

sentenced petitioner is irrellavant. The issue of whether 

petitioner was incorrectly advised of his options is made 

emphatically clear by this letter. Counsel for petitioner 

admits freely and clearly that he wrongfully advised him 

of the issue and petitioner based his decision upon that 

incorrect and erroneous advice, that brought about the 

illegal sentence. 



CONCLUSION 

T h e  s e n t e n c e s  i m p o s e d  o n  D e c e m b e r  5 ,  1 9 8 4 ,  a n d  

t h e  p l e a  s h o u l d  a l l  b e  v a c a t e d  a n d  s e t  a s i d e ,  t h e  c a s e  

r e m a n d e d  w i t h  d i r e c t i o n s  t o  a p p l y  t h e  s e n t e n c i n g  

g u i d e l i n e s .  

R e s p e c t f u l l y  S u b m i t t e d ,  

P e t i t i o n e r  

SUBSCRIBED AND SWORN TO BEFORE ME t h i s  \b d a y  o f  

D e c e m b e r ,  1 9 8 6 .  

Is1 
NOTARY PUBLIC, STATE OF FLORIDA 

ril'*t"s: ys v--= me,= - F,. . . e *--"- . 
M Y  COMMISSION EXPIRES: ' .  
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