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PER CURIAM. 

We have for review Holland v. State, 485 So.2d 471 (Fla. 

1st DCA 1986), because of apparent conflict with State v. 

Chaplin, 490 So.2d 52 (Fla. 1986). Art. V, § 3(b)(3), Fla. 

Const. 

Bush Wade Holland was originally charged with DWI 

manslaughter (Count I), manslaughter (Count 11), leaving the 

scene of an accident (Count 111), and driving with a suspended or 

revoked license (Count IV). Pursuant to a plea agreement, Count 

I1 was nol-prossed. Holland pled nolo contendere to the 

remaining three counts and was sentenced to twelve years in 

prison to be followed by three years probation on Count I, five 

years probation on Count 111, and one year probation on Count IV, 

to run consecutively. He was also ordered to make restitution. 

There was no appeal from the judgment and sentence. 

Holland subsequently filed a 3.850 motion alleging that he 

was entitled to post-conviction relief on the following grounds: 

(1) the improper guidelines scoring of sixteen points for an 

additional offense at conviction when that charge had been 

nol-prossed; (2) the imposition of an excessive split sentence; 

and (3) the ordering of restitution without a hearing on the 

restitution issues. The trial court found this motion to be 



f a c i a l l y  d e f i c i e n t  and denied it wi thout  a  hear ing .  The d i s t r i c t  

c o u r t  of  appea l  a f f i rmed ,  f i n d i n g  t h a t  Hol land ' s  argument 

regard ing  r e s t i t u t i o n  was wi thou t  m e r i t  and t h a t  t h e  o t h e r  two 

i s s u e s  were p rocedura l ly  bar red  because they  could have been 

r a i s e d  on d i r e c t  appea l .  Although t h e  d i s t r i c t  c o u r t  recognized 

t h a t  i n  Chaplin t h i s  Court  determined t h a t  t r i a l  c o u r t s  may 

c o r r e c t  erroneous c a l c u l a t i o n s  i n  a  sen tenc ing  g u i d e l i n e s  

s c o r e s h e e t  a t  any t ime ,  it d i s t i n g u i s h e d  t h e  i n s t a n t  c a s e  from 

Chaplin by n o t i n g  t h a t  Ho l l and ' s  sen tence  was t h e  r e s u l t  of a  

p l e a  barga in .  

Ho l l and ' s  con ten t ion  of  an e r roneous  g u i d e l i n e s  

c a l c u l a t i o n  i s  based on t h e  f a c t  t h a t  p r i o r  t o  t h e  p l e a  hea r ing ,  

a  sen tenc ing  g u i d e l i n e s  s co re shee t  had been prepared which 

r e f l e c t e d  t h a t  Holland f e l l  i n t o  t h e  seven t o  twelve y e a r s  p r i s o n  

range.  Had a  new s c o r e s h e e t  been prepared a f t e r  t h e  p l e a  was 

accep ted ,  t h e  recommended range would have been t h r e e  t o  seven 

y e a r s  because of t h e  nol-pros  of  Count 11. Thus, Holland a s s e r t s  

t h a t  w i th  r e s p e c t  t o  t h e  cr imes of which he was convic ted ,  t h e  

g u i d e l i n e s  were improperly computed. 

C l e a r l y ,  an erroneous g u i d e l i n e s  c a l c u l a t i o n  can be r a i s e d  

by a  motion f o r  pos t -convic t ion  r e l i e f .  Chaplin.  However, upon 

c o n s i d e r a t i o n ,  we now conclude t h a t  t h e r e  was n o t  an erroneous 

c a l c u l a t i o n  i n  t h i s  ca se .  The only reason t h e  g u i d e l i n e s  range 

u l t i m a t e l y  f e l l  below Hol land ' s  sen tence  was because of t h e  

e l i m i n a t i o n  of  Count I1 which was p a r t  of t h e  p l e a  bargain .  I f  

t h e  sen tence  i s  cons idered  a  d e p a r t u r e  from t h e  g u i d e l i n e s ,  t h e  

p l e a  ba rga in  c o n s t i t u t e d  a  v a l i d  reason f o r  t h e  depa r tu re .  B e l l  

v. S t a t e ,  453 So.2d 478 (F l a .  2d DCA 1984) ;  Key v. S t a t e ,  452 

So.2d 1147 ( F l a .  5 th  DCA 1984) .  

We n o t e  t h a t  Holland has  made no a l l e g a t i o n  of i n e f f e c t i v e  

counsel .  There i s  a  sugges t ion  i n  t h e  f i l e  t h a t  he may have 

accepted t h e  p l e a  ba rga in  t o  avoid t h e  p o s s i b i l i t y  of r e c e i v i n g  a  

d e p a r t u r e  sen tence  which exceeded t h e  g u i d e l i n e s ,  bu t  we exp res s  

no op in ion  on t h i s .  



A s  t h e  op in ion  b e l o w  does n o t  c o n f l i c t  w i t h  C h a p l i n ,  w e  

deny t h e  p e t i t i o n  f o r  r e v i e w .  

I t  i s  so ordered. 

McDONALD, C . J . ,  and OVERTON, EHRLICH, SHAW, BARKETT, GRIMES and 
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