
IN  THE 
SUPREME COURT OF FLORIDA 

-7 

r 

BROWARD COUNTY, a pol i t ical  1 :  CASE N 6 .  : 68, 649 
subdiv is ion o f  t h e  State o f  1 
Florida, 1 

vs .  

JOHN LA ROSA, 

1 
Peti t ioner, 1 

,- > < - k t  

1 '- 
. . 

R l C T  COURT 
OF APPEAL CASE NO. 84-404 

Respondent. ) 
1 

REPLY BRIEF OF PETITIONER 

SUSAN F. DELEGAL 
General Counsel f o r  B roward  Coun ty  
Governmental Center,  Sui te 423 
115 South Andrews Avenue 
F o r t  Lauderdale, Flor ida 33301 
Telephone: (305) 357-7600 

and 

JANET LANDER 
Assistant  General Counsel 
f o r  B roward  Coun ty  

A t to rneys  f o r  Pet i t ioner 



TABLE OF CONTENTS 

PAGE(S) 

TABLE OF CITATIONS AND OTHER AUTHORITIES ............. ii, iii, iv 

STATEMENT OF THE CASE AND OF THE FACTS ............... 1 

QUESTION PRESENTED FOR REV1 EW ........................... 2 

SUMMARY OF ARGUMENT ...................................... 3 

ARGUMENT 

A DULY CONSTITUTED ADMINISTRATIVE AGENCY 
WHOSE PURPOSE IS TO ELIMINATE THE EFFECTS OF 
A DISCRIMINATORY PRACTICE MAY, UNDER THE 
FLORIDA CONSTITUTION, ORDER THE AWARD OF 
ACTUAL DAMAGES INCLUDING COMPENSATION FOR 
HUMILIATION AND EMBARRASSMENT SUFFERED AS 
A RESULT OF AN UNLAWFUL DISCRIMINATORY 
PRACTICE ............................................. 

A.  T h e  award o f  such damages by an administ rat ive 
agency does no t  violate A r t i c le  I, Section 18 o f  
t h e  Flor ida Const i tu t ion  .............................. 5 

B .  T h e  award o f  such damages does no t  violate t h e  
doct r ine  o f  separation o f  powers, n o r  does it 
resu l t  in a usurpat ion  o f  t h e  judicial  power 
vested solely in t h e  cour ts  ........................... 7 

C. T h e  right t o  t r i a l  by j u r y ,  p reserved by Ar t i c le  
I, Section 22 o f  t h e  Flor ida Const i tu t ion does 
not  app ly  t o  c i v i l  r i g h t s  pro tec ted by t h e  
Broward  Coun ty  Human Rights  Ordinance wh ich  
were no t  recognized a t  common law a t  t h e  time 
t h e  f i r s t  F lor ida Const i tu t ion was adopted ....... 

CONCLUSION .................................................. 15 

CERTIFICATE OF SERVICE .................................... 16 

APPENDIX (Under  Separate Cover)  



TABLE OF CITATIONS 

CASES 

Bi l tmore Const ruc t ion  Co. v. Flor ida Depar t -  
ment o f  General Services, 

363 So.2d 851 (Fla. 1 s t  DCA 1978) ......................... 

Broward County  v. Plantation Imports, Inc., 
419 So.2d 1145 (Fla. 4 th  DCA 1982) ........................ 

Canney v. Board  o f  Publ ic  Ins t ruc t i on  o f  
Alachua County, 

278 So.2d 260 (Fla. 1973) .................................. 

C i t y  o f  Deerf ie ld Beach v. Vail lant, 
. . ............................... 419 So.2d 624 (Fla. 1982) 

Colon v. Tompkins Square Neighbors, I nc., 
289 F. Supp.  104 (S. D. N . Y. 1968) ........................ 

C u r t i s  v. Loether, 
415 U.S. 189, 94 S.Ct.  1005, 
39 L.Ed.2d 260 (1974) .................................... 

DeGroot v. Sheffield, 
95 So.2d 912 (Fla. 1957) .................................. 

Hyman v. State Department o f  Business 
Regulation, 

431 So. 2d 603 (Fla. 3d DCA 1983) . . ....................... 

Kentucky  Commission on Human Rights  
V. Fraser, 

625 S.W.2d 852 ( K y .  1981) ................................ 

Ranger Insurance Company v. Bal Harbour  
Club, Inc., 

10 F.L.W. 1278, May 21, 1985 (Fla. 3d DCA)  .............. 
Southern Records and Tape Services v. Goldman, 

458 So.2d 325 (Fla. 3d DCA 1984), rev iew 
granted,  Fla. Case No. 66,290, september 20, 
1985 (argued January 13, 1986) ........................... 

Winn Dix ie  Stores, Inc.  v. Ferr is ,  
408 So.2d 650 (Fla. 4 th  DCA 1982) ........................ 



TABLE OF CITATIONS 
(Continued) 

UNITED STATES CONSTITUTION 

U.S. Const.  amend. V I  I . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

FLORIDA CONSTITUTION 

A r t .  I, § 16, Fla. Const.  .. . . . . . . .. . . . . . . . . . .. . . . . . . . . ... .. . . . . . 
A r t .  I, 18, Fla. Const.  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

A r t .  I, 22, Fla. Const.  . . . . . .. . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . 
A r t .  I I, 3, Fla. Const.  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
A r t .  V, § 1, Fla. Const.  . . ... . .. . .. .. . . . . . . . . . . .. . . . ... . .. . . . . . 
A r t .  V, § 5(b), Fla. Const.  . . .. . . . . . . . . . . . . . . . . . . . . . . . . ... . . . . . 

FLORIDA STATUTES 

T h e  Flor ida Fair  Housing Act,  
Sections 760.20 - 760.37, Fla. Stat .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Section 760.35, Fla. Stat.  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

LAWS OF FLORIDA 

Section 14, Chapter  83-221, Laws o f  F lor ida . . . . . . . . . . . . . . . . . . . . 



TABLE OF CITATIONS 
(Continued) 

OTHER AUTHORITIES 

1 Am. J u r .  2d Administ rat ive Law, 55 145-149 (1977) ........... 9 

T i t l e  VI  I I, C i v i l  R ights  A c t  o f  1968 
........................................ 42 USC 5 3601 e t  seq 4, 11, 12 

T i t l e  V I I  I, C i v i l  R ights  A c t  o f  1968 
42 USC 5 3610 ............................................... 12 

T i t l e  VI  I I, C i v i l  R ights  A c t  o f  1968 
42 USC 5 3610(a) ............................................. 12 

T i t l e  VI  I I, C iv i l  R ights  A c t  o f  1968 
42 USC 5 3610(d) ............................................. 12 

T i t l e  V I  I I, C i v i l  Rights A c t  o f  1968 
42 USC 5 3612 ............................................... 11 

T i t l e  V I  I I, C i v i l  R ights  A c t  o f  1968 
............................................... 42 USC 5 3615 12 

Section 16%-2(a)(l), Broward  County  
Code o f  Ordinances (1978) ................................... 12 

Section 16%-63(b), Broward Coun ty  
Code o f  Ordinances (1978) ................................... 9 

Section 16%-63(c), Broward County  
Code o f  Ordinances (1978) ................................... 9, 10 

Section 16%-64, Broward County  
Code o f  Ordinances (1978) ................................... 10 

Section 16%-65, Broward County  
Code o f  Ordinances (1978) ................................... 10 

Section 163-67, Broward County  
Code o f  Ordinances (1978) ................................... 12 

Section 16%-67(c), B roward  County  
Code o f  Ordinances (1978) ................................... 8, 13 



STATEMENT OF THE CASE AND OF THE FACTS 

BROWARD COUNTY adheres t o  and adopts b y  reference in t h i s  

Reply B r i e f  t h e  Statement o f  t h e  Case and t h e  Statement o f  t h e  Facts con- 

ta ined in i t s  ln i t ia l  B r i e f  in t h i s  cause. 

T h e  par t ies  wi l l  be  re fe r red  t o  in t h i s  br ie f ,  as t h e y  were in 

BROWARD COUNTY'S ln i t ia l  Br ie f ,  b y  name o r  where appropr iate b y  t h e  

posit ion t h e y  occupy before t h e  Supreme Cour t .  T h e  symbols f o r  references 

used in BROWARD COUNTY'S In i t ia l  B r i e f  wi l l  also b e  used in t h i s  Reply 

B r i e f  and are  restated f o r  convenience: 

(APP. ) refers t o  t h e  page number as ident i f ied  in t h e  

appendix accompanying t h e  ln i t ia l  B r ie f .  

(R. ) re fers  t o  t h e  page number as ident i f ied  in t h e  

or ig inal  record  before t h e  t r i a l  c o u r t  and t h e  appellate cou r t .  

I n  addit ion, t h e  fol lowing symbols are adopted f o r  use in t h i s  Reply 

B r i e f  : 

(AB.  ) re fe rs  t o  t h e  page number as ident i f ied  in t h e  

Answer B r i e f  o f  Respondent. 

(APP. R. ) re fers  t o  t h e  page number as ident i f ied in t h e  

appendix accompanying t h i s  Reply B r ie f .  



OUES-TION PRESENTED FOR REVIEW 

Peti t ioner and Respondent in t h e  ear l ier  b r i e f s  have used d i f f e r e n t  

statements o f  t h e  Question Presented f o r  Review. Peti t ioner B ROWA R D 

COUNTY adheres t o  i t s  o r ig ina l  statement o f  t h e  Quest ion Presented f o r  

Review, wh ich  i s  restated here  f o r  convenience : 

WHETHER, UNDER THE FLORIDA CONSTITUTION, 

A DULY CONSTITUTED ADMINISTRATIVE PANEL 

WHOSE PURPOSE IS T O  ELIMINATE THE EFFECTS 

OF A DISCRIMINATORY PRACTICE MAY ORDER 

THE AWARD OF ACTUAL DAMAGES AS COMPENSA- 

T ION FOR HUMILIATION AND EMBARRASSMENT 

SUFFERED AS A RESULT OF AN UNLAWFUL DIS- 

CRIMINATORY PRACTICE. 



SUMMARY OF ARGUMENT 

I n  reso lv ing  t h e  issue o f  whether  t h e  award o f  actual damages by 

an administ rat ive panel as compensation f o r  humil iat ion and  embarrassment 

su f fe red as a resu l t  o f  a d iscr iminatory pract ice i s  a "penal ty"  f o r  purposes 

o f  t h e  appl icat ion o f  Ar t ic le  I, Section 18 o f  t h e  Flor ida Const i tu t ion,  t h e  

p roper  i n q u i r y  i s  whether  t h e  award o f  such damages i s  penal o r  remedial. 

I gno r ing  t h i s  approach, LA ROSA has instead chosen t o  focus on an equitable 

ve rsus  legal analysis. LA ROSA'S appl icat ion o f  t h e  la t te r  i s  g rounded upon 

misplaced rel iance on cases which have no real bear ing  on t h i s  issue. I n  

d iscussing what  const i tu tes a penal ty  w i th in  t h e  pu rv iew o f  A r t i c le  I, Section 

18 o f  t h e  Flor ida Const i tu t ion,  F lor ida cou r t s  have held t h a t  a remedial p r o -  

v is ion designed t o  e f fec t  res t i tu t ion  i s  - not  a pena l ty .  

As  t o  t h e  issue o f  whether  t h e  award o f  such damages violates 

A r t i c le  I  I, Section 3 o f  t h e  Flor ida Const i tu t ion,  which establishes t h r e e  

branches o f  state government, LA ROSA has fa i led t o  c i te  even one au tho r i t y  

wherein t h e  c o u r t  appl ied t h i s  const i tu t ional  p rov is ion  t o  a pol i t ical  subdiv is ion.  

The  establishment o f  t h e  Broward County  Human Rights  Board pu rsuan t  t o  

t h e  Broward County  Human Rights  Ordinance and t h e  exercise o f  quasi- 

judicial  power by t h e  board  pu rsuan t  t o  t h e  ord inance i s  consistent  w i t h  

A r t i c le  V, Section 1 o f  t h e  Flor ida Const i tu t ion.  

LA ROSA'S rel iance on Ar t i c le  I, Section 16 o f  t h e  Flor ida Const i tu-  

t i on  as addit ional g rounds  upon which t h e  ord inance should be declared uncon- 

st i tu t ional  i s  misplaced as t h i s  provis ion,  which guarantees t h e  r i g h t  t o  

compulsory process f o r  witnesses, applies on ly  t o  cr iminal prosecutions. As 

t o  t h e  prov is ion  o f  due  process, in addi t ion t o  t h e  not ice and hear ing  p ro -  

@ 



vis ions o f  t h e  ordinance, t h e  avai labi l i ty  o f  judicial  rev iew o f  t h e  o rde rs  o f  

t h e  Broward County  Human Rights  Board, which t h e  cou r t s  o f  t h i s  state have 

found ex is ts  as a matter  o f  right t o  a p a r t y  aggr ieved by administ rat ive action, 

guarantees a respondent  h i s  day  in cour t .  F u r t h e r  and perhaps most s ign i f i -  

can t  i s  t h e  fac t  t h a t  t h e  o rde rs  rendered by t h e  Broward Coun ty  Human 

Rights  Board Panel a re  no t  enforced o r  enforceable by BROWARD COUNTY. 

Enforcement o f  such o rde rs  i s  completely dependent upon t h e  j ud i c ia ry  and, 

a t  present,  t h e  issue o f  whether  o r  n o t  such o rde rs  may be enforced t h r o u g h  

a proceeding b r o u g h t  in t h e  c i r c u i t  c o u r t  i s  pend ing before t h e  Flor ida 

Supreme Cour t .  

F inal ly  as t o  whether  t h e  award o f  such damages by t h e  Human 

Rights  Board violates t h e  right t o  j u r y  t r i a l  guaranteed by Ar t i c le  I ,  Section 

22 of t he  Flor ida Const i tu t ion,  t h e  p r i m a r y  a u t h o r i t y  c i ted by LA ROSA i s  a 

@ case in which t h e  Un i ted  States Supreme C o u r t  i n te rp re ted  t h e  section o f  T i t l e  

V l l l  o f  t h e  C iv i l  R ights  A c t  o f  1968 which creates a p r i v a t e  r i g h t  o f  enforce- 

ment in t h e  federal  o r  state cou r t s  f o r  acts proh ib i ted  w i th in  said statute.  

T h e  reasoning o f  t h e  c o u r t  there in  s imply does n o t  compel t h e  r e s u l t  u r g e d  

by LA ROSA w i t h  regard  t o  t h e  right t o  j u r y  t r i a l  guaranteed b y  t h e  Flor ida 

Const i tu t ion.  Cases invo lv ing  issues ident ical t o  those presented in t h i s  case, 

decided by o the r  state cou r t s  subsequent  t o  t h e  Un i ted  States Supreme C o u r t  

decision re l ied upon by LA ROSA, have held t h a t  t h e  award o f  such damages 

by administ rat ive agencies does no t  violate t h e  r i g h t  t o  j u r y  t r i a l  guaranteed 

b y  t h e i r  state const i tu t ions.  In these cases, and  u n d e r  t h e  Flor ida Const i tu -  

t ion, it i s  clear t h a t  t h e  c i v i l  r i g h t s  protected in t h e  administ rat ive fo rum did 

n o t  ex i s t  a t  common law a t  t h e  time these state const i tu t ions were adopted o r  

became effective. Therefore,  t h e  cou r t s  held t h a t  t h e  right t o  j u r y  t r i a l  does 

n o t  app ly .  



ARGUMENT 

A DULY CONSTITUTED ADMINISTRATIVE AGENCY 
WHOSE PURPOSE IS TO ELIMINATE THE EFFECTS OF A 
DISCRIMINATORY PRACTICE MAY, UNDER THE 
FLORIDA CONSTITUTION, ORDER THE AWARD OF 
ACTUAL DAMAGES l NCLUDl NG CONIPENSATION FOR 
HUMILIATION AND EMBARRASSMENT SUFFERED AS A 
RESULT OF AIV UNLAWFUL DISCRIMINATORY PRACTICE 

A. T h e  award o f  such damages b y  an administra- 
t i v e  agency does n o t  violate A r t i c le  I, Section 
18 o f  t h e  Flor ida Const i tu t ion.  

I n  an attempt t o  r e f u t e  BROWARD COLINTYIS content ion t h a t  t h e  

award o f  actual damages, i nc lud ing  compensation f o r  humil iat ion and embarrass- 

ment su f fe red as a resu l t  o f  an un lawfu l  d iscr iminatory pract ice, does n o t  

const i tu te  a "penal ty"  f o r  purposes o f  A r t i c le  I, Section 18 o f  t h e  Flor ida 

Const i tut ion, LA ROSA, in h i s  Answer Br ie f ,  rel ies upon C u r t i s  v. Loether, 

415 U.S. 189, 94 S.Ct .  1005, 39 L.Ed.2d 260 (1974), a case in which t h i s  

quest ion was n o t  a t  issue. T h e  d is t inc t ion  between t h e  "equitable" and "legal" 

na tu re  o f  t h e  re l ie f  sought  in a proceeding b r o u g h t  under  t h e  B roward  County  

Human Rights  Ordinance need no t  be grapp led w i t h  in o r d e r  t o  resolve t h e  

issue o f  whether  t h e  award of actual damages as compensation f o r  humil iat ion 

and embarrassment suffered as a resu l t  o f  an unlawful  d iscr iminatory act  

const i tu tes a "penal ty .  'I 

T h e  quest ion o f  whether  an o r d e r  f o r  repayment o f  money imposed 

b y  an administ rat ive agency const i tu tes a "penalty," t he reby  t r i g g e r i n g  appl i-  

cation of A r t i c le  I, Section 18 of t h e  Flor ida Const i tu t ion,  was care fu l l y  

examined b y  t h e  T h i r d  D is t r i c t  C o u r t  o f  Appeal in Hyman v. State Department 

o f  Business Regulation, 431 So.2d 603 (Fla. 3d DCA 1983). T h e  c o u r t  held 

t h a t  a r u l e  adopted b y  t h e  Department o f  Business Regulation, Div is ion of 



Pari-Mutuel Wagering p r i o r  t o  specif ic s ta tu to ry  authorizat ion, which p rov ided  

t h a t  t h e  owner of any  d rugged  horse shall be requ i red  t o  repay t h e  pu rse  t o  

t h e  t r a c k  f o r  red i s t r i bu t i on  t o  owners o f  t h e  o the r  horses, did n o t  impose a 

"penal ty"  w i th in  t h e  meaning of A r t i c le  I, Section 18 o f  t h e  Flor ida Const i tu-  

t ion .  Th is  ho ld ing  was based upon t h e  cour t ' s  finding t h a t  t h e  r u l e  was no t  

designed t o  benefi t  t h e  state, but o n l y  t a  secure a compensatory reimburse- 

ment t o  those owners whose horses should have been successfuI. The  

broader  p r inc ip le  established b y  t h e  c o u r t  t he re in  i s  t h a t  a remedial p rov is ion  

designed t o  e f fec t  res t i t u t i on  ra the r  t h a n  t o  pun ish  and de te r  wrangdoing is  

no t  a penal ty .  

N o r  does t h e  fac t  t h a t  Ranger Insurance Company v. Bal Harbour  

Club, lnc . ,  10 F.L.W. 1278, May 21, 1985 (Fla. 3d DCA), i s  s t i l l  under  

considerat ion in a n y  way weaken BROWARD COLINTY'S showing t h a t  t h e  

ord inance u n d e r  rev iew was remedial r a t h e r  t h a n  penal in nature .  A l though 

Ranger Insurance, supra,  i s  n o t  f ina l ,  t h e  cases c i ted  therein,  w i th  regard  t o  

t h e  d is t inc t ion  between remedial and penal statutes, most cer ta in ly  are  f ina l .  

Ranger Insurance, supra  a t  1279. Addi t ional ly ,  LA ROSA'S Answer Br ief  has 

of fered noth ing  o f  substance which would tend  t o  r e b u t  t h e  argument raised 

in BROWARD COUNTY'S In i t ia l  Br ief  as t o  t h e  erroneous appl icat ion o f  

Broward County  v. Plantat ion Imports, Inc.,  419 So.2d 1145 (Fla. 4 th  DCA 

1982), t o  t h e  i ns tan t  case b y  t h e  Four th  D i s t r i c t  C o u r t  o f  Appeal. 

The  Broward County  Human Rights  Ordinance seeks t o  compensate 

t h e  v ic t im o f  an un lawfu l  d iscr iminatory  prac t ice  f o r  t h e  humil iat ion and em- 

barrassment which may resu l t  f rom discr iminat ion. T h i s  compensation i s  n o t  a 

penal ty .  There fore  t h e  decision o f  t h e  Four th  D i s t r i c t  C o u r t  o f  Appeal, 



finding such compensation t o  be  a pena l ty  in violat ion o f  A r t i c le  I, Section 18 

of t h e  Flor ida Const i tu t ion,  should be  reversed.  

B .  T h e  award o f  such damages does n o t  violate t h e  
doct r ine  o f  separation o f  powers, n o r  does it 
resu l t  in a usurpat ion  o f  t h e  judicial  power 
vested solely in t h e  cour ts .  

LA ROSA argues t h a t  A r t i c le  I I, Section 3 o f  t h e  Flor ida Const i tu-  

t i on  applies t o  ent i t ies which do  not  fa l l  w i th in  t h e  t h r e e  branches o f  govern-  

ment enumerated there in .  He would have t h e  c o u r t  focus on the  action r a t h e r  

than  t h e  actors. In teres t ing ly ,  BROWARD COUNTY has also u r g e d  t h e  c o u r t  

t o  focus on t h e  act ion r a t h e r  t h a n  t h e  actors w i th  regard  t o  t h e  exercise of 

quasi- judicial  power b y  t h e  B roward  County  Human Rights  Board in matters 

connected w i t h  i t s  func t ion  in accordance w i t h  A r t i c le  V, Section 1 o f  t h e  

Flor ida Const i tu t ion.  

While LA ROSA reaches markedly d i f f e r e n t  conclusions and i n t e r -  

pretat ions f rom t h a t  of t h e  Peti t ioner rega rd ing  t h e  cases Bi l tmore Const ruc-  

t ion  Co. v. Flor ida Department o f  General Services, 363 So.2d 851 (Fla. 1s t  

DCA 1978) and Canney v. Board  o f  Publ ic Ins t ruc t i on  o f  Alachua County,  278 

So.2d 260 (Fla. 1973), h is  argument simply does no t  lend a n y  suppor t  t o  t h e  

appl icabi l i ty  o f  A r t i c le  I I, Section 3 o f  t h e  Flor ida Const i tu t ion t o  a pol i t ical  

subdiv is ion of t h e  State o f  F lor ida such as Broward County .  

LA ROSA whol ly  fa i ls  t o  r e b u t  t h e  content ion o f  BROWARD COUNTY 

t h a t  t h e  key  t o  d i f f e ren t ia t i ng  between actions which may on ly  be per formed 

b y  t h e  jud ic ia ry ,  as opposed t o  those actions which are  quasi- judicial  in 

nature, i s  t h e  i nab i l i t y  o f  t h e  quasi - judic ia l  agency t o  enforce i t s  own orders .  



T h e  Broward County  Human Rights  Board orders,  in t h e  absence o f  vo lun ta ry  

compliance on t h e  p a r t  o f  t h e  p a r t y  found t o  have committed an unlawful 

d iscr iminatory  act, a re  unenforceable b y  t h a t  board.  Section 16%-67(c) o f  t h e  

B roward  County  Code o f  Ordinances (1978) provides t h a t  "if t h e  respondent  

does no t  accept t o  be  bound b y  t h e  order ,  t hen  t h e  board may seek enforce- 

ment t h r o u g h  a judicial  proceeding in c i r c u i t  cour t "  (R. 37). Furthermore, 

as prev ious ly  stated in BROWARD COUIVTY'S In i t ia l  B r ie f ,  unless and u n t i l  

t h e  Supreme C o u r t  o f  Flor ida resolves t h e  conf l i c t ing  decisions o f  t h e  Four th  

D i s t r i c t  Cour t  o f  Appeal in t h e  case o f  Winn D ix ie  Stores, Inc.  v. Ferr is,  408 

So.2d 650 (Fla. 4 th  DCA 1982), and t h e  T h i r d  D is t r i c t  C o u r t  o f  Appeal in t h e  

case o f  Southern Records and Tape Services v. Goldman, 458 So.2d 325 (Fla. 

3d DCA 1984), rev iew granted, Fla. Case No. 66,290, September 20, 1985 

(argued January  13, 1986), BROWARD COUNTY may n o t  seek enforcement o f  

these o rde rs  in t h e  c i r c u i t  cou r t .  

LA ROSA repeatedly argues t h a t  t h e  ord inance must  fa i l  because it 

contains no provis ion f o r  compulsory attendance o f  witnesses o r  t h e  produc-  

t ion  o f  tangib le evidence and addi t ional ly  because t h e  ordinance al legedly 

lacks any  prov is ion  f o r  judicial  rev iew in favo r  o f  a losing respondent.  As t o  

t h e  former, compulsory attendance o f  witnesses and product ion  o f  documentary 

evidence are  components o f  due process but t h e  absence o f  these elements 

does not, in and of i tse l f ,  const i tu te t h e  denial o f  due process. In fact,  

A r t i c le  I, Section 16 o f  t h e  Flor ida Const i tut ion, which guarantees t h e  r i g h t  

t o  compulsory process f o r  witnesses, appl ies on ly  t o  cr iminal prosecutions. 

As t o  t h e  lat ter ,  LA ROSA ser iously misapprehends t h a t  p rov is ion  

o f  t h e  ord inance upon which he rel ies in fu r the rance  o f  h i s  argument t h a t  t h e  

ordinance lacks any  provis ion fo r  judicial  rev iew in f a v o r  o f  a losing respon- 



dent,  "even though it does p rov ide  t h a t  a complaining p a r t y  may appeal t o  t h e  

B roward  Coun ty  C i r c u i t  C o u r t  t h e  dismissal o f  a charge o f  i l legal discr imina- 

t ion"  (AB.  17). T h e  subsections o f  t h e  ord inance re fe r red  t o  b y  Respondent 

are  16%-63(b) and (c)  which p rov ide  tha t :  

(b )  I f  it i s  determined w i th in  n ine ty  (90) days by t h e  
human relat ions d iv is ion  t h a t  t h e r e  i s  no reason- 
able cause t o  bel ieve a d iscr iminatory  prac t ice  has 
occurred,  t h e  board  shall be  advised and an o r d e r  
dismissing t h e  complaint shall be issued b y  t h e  
board.  

(c)  T h e  complainant may appeal t h e  dismissal of t h e  
complaint t o  t h e  Broward County  C i r c u i t  C o u r t  
according t o  t h e  Flor ida Appel late Procedure Rules. 

T h e  above subsections re late t o  t h e  d iv is ion  level determinat ion o f  reasonable 

cause. T h e  Human Relations Division i s  charged w i th  t h e  respons ib i l i t y  o f  

inves t iga t ing  all complaints f i l ed  w i th  i t s  of f ice.  On ly  in t h e  event  o f  a de te r -  

minat ion of reasonable cause b y  t h e  d iv is ion  and a subsequent fa i l u re  t o  effect 

a concil iation between t h e  par t ies  wi l l  t h e  matter  be scheduled f o r  hear ing  

before a f i v e  (5) member panel of t h e  Human Rights  Board.  I f ,  a f te r  inves t i -  

gation, t h e  act  complained o f  i s  deemed t o  be w i thout  reasonable cause, t h e  

complaint i s  dismissed. A f i nd ing  o f  reasonable cause obv ious ly  i s  - not  f ina l  

agency act ion since t h e  matter  may be  concil iated or ,  fa i l ing  that ,  set f o r  

hear ing  before t h e  five-member panel o f  t h e  Human Rights  Board  and there-  

f o r e  i s  n o t  susceptible t o  judicial  review. Dismissal o f  a charge f o r  lack o f  

reasonable cause i s  f ina l  agency act ion f o r  purposes o f  judicial  rev iew. See 

general ly,  1 Am. J u r .  2d Administ rat ive Law 5 5  145-149 (1977). 

As t o  LA  ROSA'S i n q u i r y  as t o  "whence Broward  County  acquired 

i t s  power t o  enlarge t h e  ju r isd ic t ion  o f  t h e  C i r c u i t  C o u r t  f o r  t h e  Seventeenth 

Judicial  C i r c u i t  . . . in t h e  face o f  A r t i c le  V, Section 5(b), Flor ida Const i tu -  



t i on  which res t r i c t s  t h e  ju r isd ic t ion  o f  t h e  c i r c u i t  cou r t s  t o  those appeals 

p rov ided  b y  general law," (AB .  17), BROWARD COUNTY would r e p l y  t h a t  t h e  

method o f  obta in ing t h e  rev iew referenced in Section 16%-63(c), above, i s  by 

pet i t ion f o r  w r i t  o f  common law cer t io rar i ,  o r ig ina l  ju r isd ic t ion  f o r  which i s  

vested in t h e  c i r c u i t  cou r t s  by Ar t ic le  V, Section 5(b)  o f  t h e  Flor ida Const i-  

t u t i on .  E i ther  t h e  cha rg ing  p a r t y  o r  t h e  respondent  may avai l  themselves o f  

t h i s  mode o f  judicial  review. Notwi thstanding t h e  f a c t  t h a t  issuance o f  a w r i t  

o f  common law ce r t i o ra r i  was t rad i t iona l ly  regarded as d iscre t ionary  on t h e  

p a r t  o f  t h e  cour t ,  it appears t h a t  judic ia l  rev iew by t h e  c i r c u i t  c o u r t  of 

administ rat ive act ion i s  g ran ted  as a matter  o f  r i g h t .  C i t y  o f  Deerf ie ld Beach 

v. Vail lant, 419 So.2d 624 (Fla. 1982). A respondent  found  by t h e  f ive-  

member panel o f  t h e  Human Rights  Board  t o  have committed a d iscr iminatory 

act  has an unqual i f ied r i g h t  t o  seek rev iew o f  such an o r d e r  in t h e  c i r c u i t  

@ cour t .  Therefore,  in t h e  course o f  judicial  review, if t h e  rev iewing c o u r t  

determines t h a t  t h e  absence o f  compulsory process f o r  witnesses o r  t h e  p r o -  

duc t ion  o f  documents led t o  a denial o f  due process in t h e  administ rat ive 

hearing, it i s  w i th in  t h e  cour t ls  powers t o  reverse t h e  agency o rde r .  See, 

DeGroot v. Sheff ield, 95 So.2d 912, 915 (Fla. 1957). A rev iew o f  Sections 

163-64 and 165-65 o f  t h e  Broward Coun ty  Code o f  Ordinances (1978) (R.  32-35) 

establishes t h a t  t h e  ordinance complies w i th  t h e  standard pronounced therein.  

C. The  r i g h t  t o  t r i a l  b y  jury, preserved by Ar t i c le  
I ,  Section 22 o f  t h e  Flor ida Const i tu t ion  does 
no t  app ly  t o  c i v i l  r i g h t s  protected by t h e  
Broward  County  Human Rights  Ordinance which 
were no t  recognized a t  common law a t  t h e  time 
t h e  f i r s t  Flor ida Const i tu t ion was adopted. 

LA  ROSA places great  reliance on C u r t i s  v. Loether, supra, in h i s  

a attempt t o  re fu te  BROWARD COLINTYIS content ion t h a t  t h e  r i g h t  t o  t r i a l  by 



j u r y  does n o t  app ly  t o  t h e  r i g h t s  and remedies created and protected b y  t h e  

Broward County  Human Rights  Ordinance. In t h a t  case, t h e  Supreme C o u r t  

of t h e  Uni ted States held t h a t  t h e  Seventh Amendment right t o  j u r y  t r i a l  

appl ies t o  actions enforc ing  t h e  s ta tu to ry  r i g h t s  created b y  The  C iv i l  R ights  

A c t  of 1968, 42 USC 3 3601 e t  seq. (T i t l e  V I I I ) .  

T i t l e  42 USC 5 3612 creates a p r i va te  right o f  enforcement b y  c i v i l  

act ion b r o u g h t  in t h e  Uni ted States D is t r i c t  C o u r t  o r  in appropr ia te  state o r  

local cour ts .  T h i s  section o f  t h e  s ta tu te  addi t ional ly  allows f o r  t h e  award of 

actual as well as pun i t i ve  damages together  w i t h  c o u r t  costs and a t to rney 's  

fees. I t  i s  t o  t h i s  "p r i va te  right o f  enforcement" t h a t  t h e  hold ing in C u r t i s  v. 

Loether, supra, applies. As wi l l  be seen in t h e  discussion which follows, a 

broader view o f  T i t l e  V l l l  compels acceptance o f  t h e  fac t  t h a t  t h e  en t i re  

s ta tu to ry  scheme o f  T i t l e  V l  l l recognizes t h e  existence o f  state and  local laws 

@ o r  ord inances which p rov ide  "substant ia l ly  equivalent"  r i g h t s  and remedies t o  

those prov ided in T i t l e  V I I I .  42 USC 5 3612 prov ides  o n l y  f o r  a c i v i l  act ion. 

T h e  fac t  t h a t  in some instances state and local laws may p rov ide  greater  

r i g h t s  and remedies than  those p rov ided  b y  federal  law has been recognized 

by federal cour ts .  Colon v. Tompkins Square Neighbors, Inc., 289 F.Supp. 

104 (S.D. N.Y.  1968). 

I n  Cur t i s  v. Loether, supra, t h e  act ion was b r o u g h t  under  42 USC 

5 3612 in federal  cou r t .  I n  t h e i r  answer, t h e  Defendants demanded a jury 

t r i a l .  While 42 USC 5 3612 sounds basical ly in t o r t ,  t h e  Broward County  

Human Rights  Ordinance does not .  A l though Sections 760.20 -760.37, Flor ida 

Statutes, t h e  Flor ida Fair  Housing Act, appear t o  have been fashioned a f te r  

T i t l e  V I I I ,  t h ree  po in ts  w i t h  regard  t o  these laws as compared t o  t h e  Broward 

County  Human Rights  Ordinance mer i t  considerat ion. F i rs t ,  t h e  Flor ida Fair  



Housing Act,  which also prov ides  f o r  a p r i v a t e  r i g h t  o f  enforcement in Section 

760.35, Flor ida Statutes, d i d  n o t  even become ef fect ive u n t i l  Ju l y  1, 1983 

(Section 14, Chapter  83-221, Laws o f  Flor ida).  C l i f ton  G. Smith f i l ed  h i s  

complaint w i th  t h e  Broward County  Human Relations Div is ion on June 23, 1980 

( R .  39-41). Second, Section 16%-2 ( a ) ( l )  o f  t h e  Broward County  Code o f  

Ordinances (1978) states t h a t  among t h e  general purposes o f  t h i s  chapter  i s  

t o  p rov ide  f o r  t h e  execution o f  t h e  pol ic ies embodied in T i t l e  V l  l l  o f  t h e  

Federal C iv i l  R ights  A c t  o f  1968, as amended t o  January 15, 1979 (R.  17). 

T h e  declarat ion o f  pol icy set f o r t h  in 42 USC 5 3601 states: " I t  i s  t h e  pol icy 

o f  t h e  Uni ted States t o  provide,  w i th in  const i tu t ional  l imitations, f o r  f a i r  

housing th roughou t  t h e  Un i ted  States." Third, 42 USC 5 3615 express ly  p r o -  

v ides t h a t  no th ing  in t h a t  subchapter  "shall be construed t o  inval idate o r  l imi t  

any  law o f  a State o r  pol i t ica l  subdiv is ion o f  a State . . . t h a t  g rants ,  

guarantees o r  p ro tec ts  t h e  same r i g h t s  as a re  g ran ted  by t h i s  subchapter . "  

On i t s  face, t h e  B roward  Coun ty  Human Rights  Ordinance prov ides  

fo r  broader re l ie f  and remedies than  T i t l e  VI  I I, as can be  easi ly d iscerned by 

comparing Section 76%-67, Broward Coun ty  Code o f  Ordinances (1978) (R. 14) 

w i th  42 USC 5 3610. T h e  la t te r  essential ly provides in subsect ion (a), o n l y  

f o r  an at tempt t o  eliminate o r  co r rec t  t h e  alleged d iscr iminatory  housing 

pract ice by informal methods o f  conference, conci l iat ion and p e r s u a s i ~ n .  Pu r -  

suant  t o  42 USC 5 3610(d), if t h e  Secre tary  o f  Housing and Urban  Develap- 

ment has been unable t o  obta in vo lun ta ry  compliance w i th in  30 days  a f te r  a 

complaint has been f i led,  t h e  charg ing p a r t y  may commence a c i v i l  act ion in a 

c o u r t  o f  competent ju r isd ic t ion .  The  Broward County  Human Rights  Ordinance 

prov ides  o n l y  f o r  administ rat ive invest igat ion and hearings, t h e  resu l ts  o f  



which t h e  unsuccessful  respondent  may choose n o t  t o  accept. Section 16%- 

67(c), Broward County  Code o f  Ordinances (1978) (R.  57). 

T h e  so-called "funct ional just i f icat ion"  re fe r red  t o  b y  Mr .  Just ice 

Marshall in C u r t i s  v .  Loether, supra  a t  415 US 189, 195 recognizes t h a t  t h e  

appl icat ion o f  t h e  r i g h t  t o  j u r y  t r i a l  f o r  enforcement o f  s ta tu to ry  r i g h t s  may 

be incompatible w i th  t h e  legis lat ive scheme. No "legal" cause o f  act ion of t h e  

s o r t  t yp i ca l l y  enforced in an act ion a t  law was created b y  t h e  B roward  County  

Human Rights  Ordinance. W i t h  rega rd  t o  t h i s  matter,  t h e  on ly  po in t  which i s  

axiomatic i s  t h a t  BROWARD COUNTY lacks t h e  au tho r i t y  and indeed does no t  

p u r p o r t  t o  create a p r i va te  right o f  enforcement b y  a c i v i l  act ion in a Flor ida 

c o u r t  f o r  t h e  r i g h t s  protected b y  t h e  Broward County  Human Rights  O r d i -  

nance. Fur thermore,  t h e  Flor ida Fair  Housing A c t  did n o t  ex i s t  a t  t h e  t ime 

t h e  Broward County  Human Rights  Ordinance was enacted in 1978, n o r  when 

t h e  act complained o f  by Cl i f ton  G. Smith took place in 1980. Final ly,  it was 

n o t  t h e  i n t e n t  o f  Congress in enact ing T i t l e  V l l l  t o  l imi t  o r  inval idate t h e  

B roward  County  Human Rights  Ordinance. Therefore,  appl icat ion o f  C u r t i s  v. 

Loether, supra, t o  t h e  i ns tan t  case i s  inappropr iate.  

T h e  Supreme C o u r t  o f  Kentucky  in Ken tucky  Commission on Human 

Rights  v .  Fraser, 625 S.W.2d 852 ( K y .  1981), did no t  f i n d  t h e  ho ld ing  in 

C u r t i s  v .  Loether, supra,  t o  b e  an obst ruc t ion  t o  i t s  f i n d i n g  t h a t  t h e  legisla- 

t i v e  scheme t o  p ro tec t  against t h e  effects o f  un lawfu l  d iscr iminat ion (such as 

t h a t  f ound  in t h e  Broward County  Human Rights Ordinance) does n o t  violate 

t h e  r i g h t  t o  t r i a l  by j u r y .  I n  fact,  t h e  c o u r t  quoted several passages from 

C u r t i s  v .  Loether, supra, in suppor t  o f  i t s  ho ld ing  t h a t  t h e  award o f  com- 

pensatory damages f o r  embarrassment and humil iat ion by an administ rat ive 

agency does n o t  deny  t h e  right t o  t r i a l  by j u r y ,  n o r  i s  it an unconst i tu t ional  

a 



delegation o r  usurpat ion  o f  judicial  powers. Kentucky  Commission on Human 

Rights  v. Fraser, supra  a t  854-855. 

LA ROSA implies t h a t  those states, in wh ich  t h e  cour ts  specif ical ly 

he ld  t h a t  t h e  award o f  compensatory damages b y  an administ rat ive agency f o r  

humil iat ion and embarrassment su f fe red as a r e s u l t  o f  a d iscr iminatory act 

does no t  violate t h e  right t o  t r i a l  b y  jury as guaranteed by t h e  state const i tu-  

t ion, may no t  place as h i g h  a value on t h e  preservat ion o f  t h i s  r i g h t  as does 

Flor ida. Th is  i s  demeaning, unsuppor ted and unsupportable.  I n  each state 

wherein t h e  c o u r t  allowed f o r  t h e  award o f  such damages, t h e  right t o  jury 

t r i a l  i s  express ly  preserved in t h e  state const i tu t ion (App.  R .  Tabs A .  - 1  .). 



LA ROSA has o f fe red no au tho r i t y  on  po in t  which suppor ts  t h e  

decision o f  t h e  c o u r t  below. T h e  decision o f  t h e  Four th  D i s t r i c t  C o u r t  o f  

Appeal i s  erroneous on t h r e e  d i s t i nc t  const i tut ional g rounds which f i n d  no 

suppor t  in Respondent's Answer B r i e f .  F i rs t ,  t h e  cases c i ted  by LA ROSA in 

suppor t  o f  t h e  decision below fa i l  t o  establ ish t h a t  t h e  award o f  damages b y  

an administ rat ive agency i s  a penal ty  w i th in  t h e  pu rv iew o f  A r t i c le  I, Section 

18 of t h e  Flor ida Const i tu t ion.  Second, as ne i ther  p a r t y  would d ispute  t h e  

fact t h a t  BROWARD COUNTY i s  no t  one o f  t h e  t h r e e  branches o f  government 

establ ished b y  A r t i c le  I I, Section 3 o f  t h e  Flor ida Const i tut ion, an ordinance 

enacted b y  BROWARD COUNTY cannot implicate t h i s  const i tu t ional  provis ion.  

Addi t ional ly ,  t h e  performance o f  quasi- judicial  funct ions b y  t h e  Broward 

County  Human Rights  Board pu rsuan t  t o  t h e  ordinance under  rev iew i s  p e r -  

fect ly  consistent w i t h  A r t i c le  V, Section 1 o f  t h e  Flor ida Const i tu t ion.  Finally, 

as t o  t h e  right o f  jury t r ia l ,  LA ROSA continues t o  attempt t o  l imi t  t h e  

court 's  focus t o  damages alone in determining whether o r  no t  t h e  right t o  

j u r y  t r i a l  applies in t h i s  instance. T h e  c i v i l  r i g h t s  protected b y  t h e  Broward 

County  Human Rights  Ordinance d i d  n o t  ex i s t  a t  t h e  t ime t h e  Const i tu t ion o f  

1838 became ef fect ive.  Therefore, t h e  r i g h t  t o  j u r y  t r i a l  guaranteed b y  

A r t i c le  I ,  Section 22 o f  t h e  Flor ida Const i tu t ion does n o t  app ly .  

T h e  decision o f  t h e  Four th  D i s t r i c t  C o u r t  o f  Appeal should be  

reversed.  

Respect fu l ly  submitted, 

SUSAN F. DELEGAL\ 
General Counsel f o r  Broward Coun ty  
Flor ida B a r  No. 172954 
Governmental Center, Sui te 423 
115 South Andrews Avenue 
F o r t  Lauderdale, Flor ida 33301 
Telephone: (305) 357-7600 

AND 

BY 
J ~ E T  LANDER 
~ i s i s t a n t  General Counsel 
Flor ida Bar  No. 305359 
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