
- - 
r .%W --- , a i ------.- - 

I N  THE SUPREME COURT OF FLORIDA w- re.,:: - 
r 

CASE NO. 68 ,711  

EUSEBIO ACOSTA, 

RESPONDENT'S BRIEF ON THE MERITS 

BRAVERMAN & HOLMES 
A t t o r n e y s  f o r  A p p e l l a n t  
625 N o r t h e a s t  3 r d  Avenue 
F o r t  L a u d e r d a l e ,  FL 33304 
( 3 0 5 )  524-0505 



TABLE DF CONTENTS 

PAGE 

T a b l e  o f  C o n t e n t s . . .  ....................................... i 
......................................... T a b l e  o f  C i t a t i o n s  ii-iii 

P r e l i m i n a r y  S t a t e m e n t  ...................................... 1 

S t a t e m e n t  o f  t h e  C a s e  a n d  F a c t s . . . . . . . . . . .  ................. 2 - 9  

Summary o f  A r g u m e n t  ........................................ 1 0 - 1 3  

A r g u m e n t  

P o i n t  1................................................14-19 

DEFEIUDANT'S SENTENCE I S  I L L E G A L  AND 
I N  V I O L A T I O N  OF H I S  DOUBLE JEOPARDY 
RIGHTS WHERE THE T R I A L  JUDGE A R B I -  
T R A R I L Y  A N D  I M P R O P E R L Y  V A C A T E D  
DEFENDANT'S PRIOR JUDGEMENT AND SEN- 
TENCE W I T H  NO E V I D E N T I A R Y  FOUNDA- 
T ION.  

P o i n t  II................ ............................... 2 0 - 3 3  

A  T R I A L  COURT MAY NOT V A C A T E  A  
D E F E N D A N T ' S  P L E A  AND I N C R E A S E  H I S  
S E N T E N C E  A F T E R  SENTENCE HAS BEEN 
RENDERED AND THE DEFENDANT HAS BEGUN 
S E R V I N G  THAT SENTENCE,  E V E N  WHERE 
T H E  D E F E N D A N T  F A I L S  TO PERFORM A  
CONDIT ION OF H I S  PLEA BARGAIN. 

C o n c l u s i o n  ................................................. 3 4  

C e r t i f i c a t e  o f  S e r v i c e  ..................................... 3 5  



TABLE OF CITATIONS 

CASE PAGE - 
Brown v .  S t a t e ,  

367 So2d 616 ( F l a .  1979 )  ........................ 8,28,29, 

C h e r r y  v.  S t a t e ,  .................. 439 So2d 998 ( F l a .  4  DCA 1983 )  8,23,26 

Cooper v .  S t a t e ,  ................. 465 So2d 1334  ( F l a .  4  DCA 1985)  19  

E x  p a r t e  Lange, ............... 1 8  W a l l .  163,  2 1  L.Ed. 872 (1874)  20,22,28 

F a r b e r  v .  S t a t e ,  ................... 409 So2d 7 1  ( F l a .  3  DCA 1982 )  26 

F l e w e l l y n  v .  S t a t e ,  
308 So2d 46 ( F l a .  3  DCA 1975)  ................... 1 7  

Had ley  v .  Had ley ,  
140 So2d 326 ( F l a .  3  DCA 1962 )  .................. 3 1  

K a t z  v .  S t a t e ,  
335 So2d 608 ( F l a .  2  DCA 1976)  .................. 24 

Lerrnan v .  C o r n e l i u s ,  
423 So2d 437 ( F l a .  5  DCA 1982)  .................. 8 ,31  

M i l l e r  v .  Swanson, 
411  So2d 875 ( F l a .  2  DCA 1981)  .................. 8 ,31  

Negron v .  S t a t e ,  
306 So2d 104  ( F l a .  1974 )  ........................ 14  

N o r t h  C a r o l i n a  v .  Pea rce ,  
395 US 711  (1969 )  ............................... 20 

P i t t r n a n  v .  S t a t e ,  .............. 478 So2d 1193 ( F l a .  3  DCA 1985)  -25 

P o o l y  v .  S t a t e ,  .................. 403 So2d 593 ( F l a .  1 DCA 1981)  24 

Rob inson  v .  S t a t e ,  
373 So2d 898 ( F l a .  1979)  ........................ 1 9  



Savoie v. State, 
422 So2d 308 (Fla. 1982) ........................ 14 

Scott V .  State, 
419 So2d 1178 (Fla. 3 DCA 1982) ................. 25,26,30 

State v. C. C., 
476 So2d 144 (Fla. 1985) ........................ 30 

State ex rel. Wilhoit v. Wells, 
356 So2d 817 (Fla. 1 DCA 1978) .................. 18 

State v. Johnson, 
483 So2d420 (Fla. 1986) ......................... 18 

Troupe v. Rowe, 
283 So2d 857 (1973) ............................. 8,22,29, 

32 
Trushin v. State, 

425 So2d 1126 (Fla. 1982) ....................... 14 
United States v. Benz, 

282 US 304 (1931) ............................... 20,21,22 
United States v. DiFrancesco, 

449 US117 (1980) ................................ 20,27,28 
United States v. Naas, 

755 F2d 1133 (5th Circuit 1985) ................. 28 
United States v. Wingender, 

711 F2d 869 (9th Circuit 1983) .................. 28 

Other Authorities 

Section 893.135(2), Fla.Stat. (1983) ................*000027 

Section 893.135(3), Fla.Stat. (1983) ..................... 2,15,23, 
26 



PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  p r o s e c u t i o n  i n  t h e  C r i m i n a l  D i v i s i o n  

o f  t h e  C i r c u i t  Cour t  o f  t h e  Seventeenth  J u d i c i a l  C i r c u i t ,  i n  and 

f o r  Broward County,  F l o r i d a .  P e t i t i o n e r  was t h e  A p p e l l e e  i n  t h e  

F o u r t h  D i s t r i c t  C o u r t  o f  Appeal.  

Respondent was t h e  Defendant  i n  t h e  t r i a l  c o u r t  and t h e  

A p p e l l a n t  i n  t h e  A p p e l l a t e  c o u r t .  

The j u r i s d i c t i o n  o f  t h i s  C o u r t  has been i n v o k e d  p u r s u a n t  

t o  t h i s  C o u r t ' s  j u r i s d i c t i o n  ove r  q u e s t i o n s  c e r t i f i e d  by t h e  Ap- 

p e l l a t e  C o u r t ,  p u r s u a n t  t o  Fla.R.App.Pro. 9 . 0 3 0 ( a ) ( 2 ) ( a ) ( v i ) .  

I n  t h i s  b r i e f ,  t h e  p a r t i e s  w i l l  be r e f e r r e d  t o  as t h e  

S t a t e  and Defendant .  The symbol "Rl1 i n  t h i s  b r i e f  w i l l  c o n n o t e  

r e f e r e n c e s  t o  t h e  Record on Appeal ,  and t h e  symbol I1PAl1 i n  t h i s  

b r i e f  w i l l  connote  r e f e r e n c e s  t o  P e t i t i o n e r ' s  Appendix.  

A l l  emphasis i n  t h i s  b r i e f  i s  s u p p l i e d  by  t h e  w r i t e r  

u n l e s s  o t h e r w i s e  i n d i c a t e d .  



STATEMENT OF THE CASE AND FACTS 

The F o u r t h  D i s t r i c t  o f  C o u r t  o f  A p p e a l  r e v e r s e d  

D e f e n d a n t ' s  sentence,  and c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n  f o r  

r e s o l u t i o n  by t h i s  Honorab le  C o u r t :  

WHERE A DEFENDANT FAILS TO PERFORM A 
CONDITION OF HIS PLEA BARGAIN, M A Y  A 
TRIAL COURT,  AFTER SENTENCE HAS BEEN 
RENDERED AND THE DEFENDANT HAS BEGUN 
SERVING THAT SENTENCE, VACATE THE 
DEFENDANT'S PLEA AND INCREASE H I S  
SENTENCE? 

D e f e n d a n t  had been  charged w i t h  t r a f f i c k i n g  i n  c o c a i n e  

and c o n s p i r a c y  t o  t r a f f i c  i n  c o c a i n e ,  w i t h  t h e s e  c o u n t s  c a r r y i n g  

a  m a n d a t o r y  minimum s e n t e n c e  o f  f i f t e e n  yea rs  (R 31, 32, 53 ) .  

Defendant e n t e r e d  a  p l e a  o f  n o t  g u i l t y .  

On May 29, 1984, change of  p l e a  p roceed ings  t o o k  p l a c e .  

Defendant was t o  p l e a d  g u i l t y  t o  one c o u n t  and t h e  S t a t e  would be 

n o l l e  p r o s s i n g  t h e  o t h e r  c o u n t .  The S t a t e  would be moving t o  

reduce  t h e  mandatory minimum p o r t i o n  o f  t h e  sentence,  p u r s u a n t  t o  

S e c t i o n  893.135(3) ,  F l a . S t a t . ( 1 9 8 3 ) ,  and Defendant would be sen- 

tenced  t o  seven y e a r s  mandatory minimum. There was a  c o n d i t i o n  

s u b s e q u e n t ,  t h a t  D e f e n d a n t  g i v e  a  s t a t e m e n t  t o  t h e  A s s i s t a n t  

S t a t e  A t t o r n e y .  (R 3, 4, 8 ,  9 ) .  A t  one p o i n t ,  t h e  t r i a l  judge 

n o t e d  t h a t  t h e  s ta temen t  had a l r e a d y  been g i v e n  (R 8 ) .  

A f a c t u a l  b a s i s  was r e c i t e d  f o r  t h e  t r i a l  judge (R 6 - 7 ) .  

The essence o f  t h e  f a c t u a l  b a s i s  was t h a t  t h e  co-defendant  met a  



l a d y  d e t e c t i v e  ( u n d e r c o v e r )  and became i n f a t u a t e d  w i t h  h e r .  T h e i r  

c o n v e r s a t i o n s  e v e n t u a l l y  l e d  t o  a  d i s c u s s i o n  a b o u t  c o c a i n e .  

L a t e r ,  t h e  co -de fendan t  i n t r o d u c e d  t h e  d e t e c t i v e  and a  second un-  

d e r c o v e r  d e t e c t i v e  t o  Defendant .  V a r i o u s  phone c a l l s  were made 

b e t w e e n  a l l  t h e  p a r t i e s  w i t h  an  i d e a  t o w a r d  p u r c h a s e  b y  t h e  

d e t e c t i v e s  o f  a  l a r g e  q u a n t i t y  o f  c o c a i n e .  The c o n v e r s a t i o n s  

e v e n t u a l l y  r e s u l t e d  i n  De fendan t  g i v i n g  t h e  d e t e c t i v e s  a  q u a n t i t y  

o f  c o c a i n e  i n  excess  o f  400 grams. 

The t r i a l  j udge  a c c e p t e d  t h e  p l e a ,  a j u d i c a t e d  t h e  Defen- 

d a n t  g u i l t y  and, p u r s u a n t  t o  S t a t e ' s  M o t i o n  t o  Reduce, sen tenced  

De fendan t  t o  seven y e a r s  i m p r i s o n m e n t  ( R  8 - 9 ) .  The S t a t e  n o l l e  

p r o s s e d  t h e  second c o u n t  ( R  9 ) .  Defendant  was f i n g e r p r i n t e d  and 

began s e r v i n g  h i s  s e n t e n c e  ( R  9 ) .  'Three d a y s  l a t e r ,  t h e  S t a t e  

b r o u g h t  De fendant  i n  t o  t a k e  a  s t a t e m e n t ,  and t h e  f o l l o w i n g  t o o k  

p l a c e :  

Q .  M r .  A c o s t a ,  y o u  r e c e i v e d  a  
l e n i e n t  s e n t e n c e  May 29 ,  t w o  d a y s  
ago. The d e a l  was t h a t  you  t e l l  t h e  
p o l i c e  where you  g o t  t h e  c o c a i n e .  

A .  I w a s n ' t  t o l d - -  

Q .  Oh, r e a l l y ?  

A .  I w a s n ' t  t o l d  n o t h i n g  i n  c o u r t ,  
b u t  I ' m  g o i n g  t o  t e s t i f y ,  w h a t  
happened. 

Q .  Okay. You t e l l  us  what happened. 

A .  A t  t h a t  t i m e ,  I was w o r k i n g  f o r  
Ken tucky  F r i e d  C h i c k e n .  When I g o t  
o f f  f r o m  w o r k ,  a r o u n d  t h e  Young 
C i r c l e  i n  H o l l y w o o d ,  I f o u n d  a  
p a c k a g e  w i t h  f i v e  p a i r  o f  p a n t s ,  



$350.00, and t h e  coke  f o r  w h i c h  t h e y  
a r r e s t e d  me. 

Because o f  my need-- 

Q .  What? 

A .  Due t o  -- Because o f  my need o f  
money t o  pay my r e n t ,  I t o l d  J o r g e ,  
t h e  guy who was w i t h  me -- 
Q.  L e t ' s  s t o p  r i g h t  t h e r e .  T h i s  i s  
a  c r o c k ;  t h i s  i s  a  l i e .  I f  y o u  
d o n ' t  t e l l  t h e  t r u t h  t o  me -- 
A .  He s a i d ,  "I n e v e r  been i n  t h a t  
k i n d  o f  prob lem. I1  

Q .  L i s t e n  t o  me. I am g o i n g  b a c k  
b e f o r e  Judge Shahood and t e l l  h i m  I 
am n o t  s a t i s f i e d ,  a l l  d e a l s  a r e  o f f .  
I ' m  g o i n g  t o  t r y  and g e t  you t h i r t y  
y e a r s  i n  p r i s o n .  

A .  Why do you  want  me t o  say -- 
Q .  If you t h i n k  I b e l i e v e  t h a t  you  
found  t h i s  c o c a i n e ,  you  a r e  s a d l y  
m i s t a k e n .  D o n ' t  e v e n  m e n t i o n  i t  t o  
me a g a i n ;  you a r e  w a s t i n g  me ( s i c )  
t i m e .  You w i l l  have t h i r t y  y e a r s  t o  
t h i n k  a b o u t  i t .  

T h a t ' s  a l l .  (R 51-52) .  

On June 12,  1984, t h e  p a r t i e s  came b e f o r e  t h e  C o u r t  p u r -  

s u a n t  t o  t h e  S t a t e ' s  m o t i o n  t o  s e t  a s i d e  t h e  p r e v i o u s l y  imposed 

a d j u d i c a t i o n  and sen tence .  The p r o s e c u t o r  n o t e d :  

He was b r o u g h t  t o  my o f f i c e .  The 
t r a n s c r i p t  i s  a c c u r a t e  a n d  I was 
t h e r e .  D e t e c t i v e  Sands  was t h e r e .  
He t o l d  me t h i s  f a i r y  t a l e  a b o u t  
f i n d i n g  c o c a i n e  i n  t h e  m i d d l e  o f  t h e  
s t r e e t  i n  a  p a i r  o f  p a n t s .  T h a t  i s  
a b s o l u t e l y  n o t  a c c e p t a b l e .  (R 1 2 ) .  



D e f e n s e  C o u n s e l  n o t e d  t h a t  w h i l e  h e  was n o t  p r e s e n t  

d u r i n g  t h e  s t a t e m e n t ,  t h e  t r a n s c r i p t  shows t h a t  t h e  De fendan t  u t -  

t e r e d  b u t  f o u r  l i n e s '  w o r t h  b e f o r e  t h e  S t a t e  a b r u p t l y  c u t  h i m  o f f  

( R  1 4 ) .  Defense C o u n s e l  r e q u e s t e d  an  o p p o r t u n i t y  t o  speak  w i t h  

D e f e n d a n t  r e g a r d i n g  t h e  s i t u a t i o n  ( R  1 4 ) .  The  t r i a l  j u d g e  

g r a n t e d  t h e  r e q u e s t ,  b u t  s t a t e d :  

THE COURT: My i n c l i n a t i o n  i s  t o  
g r a n t  t h e  M o t i o n .  You know, nobody 
l i k e s  t o  b e  made  a  f o o l  o f  a n d ,  
f r a n k l y  i t  i n f u r i a t e s  me t o  be  made 
a  f o o l  o f ,  a b s o l u t e l y  i n f u r i a t e s  me. 
So t h a t  i s  my i n c l i n a t i o n .  If y o u  
want  me t o  d e f e r  r u l i n g ,  I w i l l .  ( R  
1 4 - 1 5 ) .  

No e v i d e n c e  was t a k e n  r e g a r d i n g  t h e  i s s u e  o f  w h e t h e r  o r  

n o t  t h e  D e f e n d a n t ' s  s t a t e m e n t  was t r u e  o r  c o u l d  be  v e r i f i e d .  The 

n e x t  day ,  t h e  p a r t i e s  a g a i n  came b e f o r e  t h e  C o u r t .  The p r o s e c u -  

t o r  i n d i c a t e d  t h a t  h e  " c a n ' t  l i v e  w i t h n  t h e  s t a t e m e n t  g i v e n  ( R  

1 8 ) .  I n  r e s p o n s e ,  t h e  d e f e n s e  c o u n s e l  n o t e d  t h a t  De fendan t  n e v e r  

i n d i c a t e d  h e  w o u l d  make a  d i f f e r e n t  s t a t e m e n t ,  and  t h a t  t h e  S t a t e  

n e v e r  t o o k  a  p r o f f e r  o f  a  d i f f e r e n t  s t a t e m e n t  f r o m  D e f e n d a n t  

p r i o r  t o  t h e  p l e a ,  a d j u d i c a t i o n ,  and  i m p o s i t i o n  o f  s e n t e n c e  ( R  

De fense  c o u n s e l  f u r t h e r  n o t e d  t h a t  t h e r e  was a b s o l u t e l y  

no i n d i c a t i o n  t h a t  t h e  s t a t e m e n t  g i v e n  b y  De fendan t  was n o t  t r u e .  

I t  c e r t a i n l y  was n o t  c o n t r a d i c t o r y  t o ,  o r  i n c o n s i s t e n t  w i t h ,  t h e  

f a c t u a l  b a s i s  o r  t h e  c i r c u m s t a n c e s  o f  D e f e n d a n t ' s  l i f e  s t y l e :  

. . . L e t  me p o i n t  o u t  s o m e t h i n g  
b e f o r e  t h e  C o u r t  makes i t s  d e c i s i o n .  
M r .  A c o s t a  i s  a  p o o r  man. He has  ab-  



s o l u t e l y  n o t h i n g .  He i s  i n d i g e n t .  I 
was s p e c i a l l y  a p p o i n t e d .  He r i d e s  a  
b i k e  t o  w o r k  a t  K e n t u c k y  F r i e d  
C h i c k e n .  T h e r e  i s  n o  a p p e a r a n c e  o f  
h i m  b e i n g  a  d r u g  d e a l e r .  He has  g o t  
a b s o l u t e l y  n o t h i n g .  ( R  2 1 ) .  

Defense c o u n s e l  f u r t h e r  n o t e d  t h a t ,  

I had  a  c o n v e r s a t i o n  and a  v e r y  i n -  
t e n s e  d i a l o g u e  w i t h  M r .  A c o s t a  a t  
t h e  Pompano D e t e n t i o n  C e n t e r .  I was 
t h e r e  p r o b a b l y  a n  h o u r  a n d  a  h a l f  
a n d  h e  was  l u c i d .  He u n d e r s t o o d  
e v e r y t h i n g  I s a i d  and  I u n d e r s t o o d  
what  he s a i d  and I e x p l a i n e d  t o  h i m  
t h a t  i f  i n  f a c t  h e  was n o t  t e l l i n g  
t h e  f a c t s  a s  t h e y  were,  t h a t  now was 
t h e  t i m e  t o  come f o r w a r d  because  a t  
b e s t  we c o u l d  do s o m e t h i n g  a b o u t  i t  
f o r  h im .  

We went  o v e r  t h i s  and o v e r  i t  and 
o v e r  i t .  I am s a t i s f i e d ,  y o u r  Honor ,  
o r  a t  l e a s t  c o n v i n c e d .  A g a i n ,  I am 
a n  a d v o c a t e .  I am n o t  s u g g e s t i n g  
t h e  C o u r t  - -  h e  h a s  r e p r e s e n t e d  t o  
me t h a t  h e  was t e l l i n g  t h e  t r u t h  ... ( R  2 0 ) .  

M o r e o v e r ,  d e f e n s e  c o u n s e l  s u g g e s t e d  t h a t ,  a t  t h e  v e r y  

minimum, a  p o l y g r a p h  e x a m i n a t i o n  s h o u l d  b e  a d m i n i s t e r e d  t o  t h e  

De fendan t  u n d e r  t h e  c i r c u m s t a n c e s ,  and De fendan t  wou ld  be  f u l l y  

a g r e e a b l e  t o  t a k i n g  a  p o l y g r a p h  e x a m i n a t i o n :  

I went  o v e r  t h i s  w i t h  h im.  I s a i d  t o  
h im ,  I s a i d  i t  i s  v e r y  d i f f i c u l t  f o r  
a n y b o d y  t o  b e l i e v e  t h a t  y o u  f o u n d  
t h i s  s t u f f .  Would you  be  w i l l i n g  t o  
h a v e  t h i s  v e r i f i e d  t h r o u g h  a  p o l y -  
g r a p h  k n o w i n g  f u l l  w e l l  t h a t  i f  you  
f a i l  t h e  p o l y g r a p h ,  t h e  C o u r t  w o u l d  
b e  a b l e  t o  s e n t e n c e  y o u  t o  t h e  
maximum t i m e .  He s a i d  a b s o l u t e l y .  
( R  21 )  



As c l e a r  c u t  as  i t  may seem, t h e  
C o u r t ,  M r .  McCul ly  [ t h e  p r o s e c u t o r ]  
i s  making s u j e c t i v e  o p i n i o n  on what 
M r .  A c o s t a  i s  s a y i n g .  T h e r e  i s  no  
b a s i s  o t h e r  t h a n  t h e  f a c t  t h a t  i t  i s  
d i f f i c u l t  t o  b e l i e v e  a n d  f r o m  a  
p r o s e c u t o r  I s  s t a n d p o i n t ,  I d o n ' t  
f a u l t  M r .  McCul ly  f o r  i t ,  b u t  i t  i s  
a  s u b j e c t i v e  r u l i n g  s a y i n g  no, t h i s  
i s  n o t  t h e  way i t  was. I f e e l  t h a t  
i s  s u b j e c t i v e  and a r b i t r a r y  and a t  
t h e  v e r y  l e a s t  t h a t  t h e  man s h o u l d  
be  e n t i t l e d  u n l e s s  t h e r e  a r e  some 
g l a r i n g  o b v i o u s  r e a s o n s  o r  p r o o f  
t h a t  he i s  l y i n g  t o  a t  l e a s t  h a v e  
t h e  o p p o r t u n i t y  t o  a  p o l y g r a p h  b e i n g  
a f f o r d e d  h im because he never  r e p r e -  
sen ted  a n y t h i n g  b u t  t h i s .  

Now f o r  M r .  McCul ly  t o  come t o  c o u r t  
and say I c a n ' t  b e l i e v e  t h i s ,  t h e r e -  
f o r e  a l l  d e a l s  a r e  o f f ,  I d o n ' t  
b e l i e v e  t h a t  i t  i s  w i t h i n  t h e  
S t a t e ' s  power  t o  b e  t h a t  a r b i t r a r y  
o r  w i t h i n  t h e  C o u r t ' s  power t o  be  
t h a t  a r b i t r a r y .  T h e r e  i s  n o t h i n g  
t h e  C o u r t  can say t h a t  i s  g o i n g  t o  
p r o v e  M r .  Acosta i s  n o t  t e l l i n g  t h e  
t r u t h  and a l l  I w o u l d  a s k  i s  he  be  
a l l o w e d  t o  go f o r w a r d  w i t h  a  p o l y -  
g raph t o  p r o v e  what he i s  s a y i n g  i s  
f a c t ,  Judge. ( R  22) .  

The t r i a l  judge g r a n t e d  t h e  S t a t e ' s  mo t ion ,  vaca ted  a l l  

p r i o r  p roceed ings ,  i n c l u d i n g  t h e  sentence De fendan t  had  a l r e a d y  

begun s e r v i n g ,  and r e - e n t e r e d  a  p l e a  o f  n o t  g u i l t y  on b e h a l f  o f  

Defendant  ( R  25) .  

T h e r e a f t e r ,  t h e  S t a t e  f i l e d  an i d e n t i c a l  i n f o r m a t i o n  ( R  

5 3 ) .  On September  11, 1984 ,  change  o f  p l e a  p r o c e e d i n g s  t o o k  

p l a c e .  The p r o s e c u t o r  agreed t h a t  t h e  p r e s e n t  i n f o r m a t i o n  was a  

r e f i l e  o f  t h e  p r i o r  c a s e  and t h a t  e v e r y t h i n g  i n  t h e  p r i o r  case 



was a p p l i c a b l e  t o  t h i s  case (R 31, 3 2 ) .  D e f e n d a n t  p l e d  g u i l t y  

aga in ,  and t h e  Cour t  accepted t h e  p l e a  (R 34 ) .  

A t  s e n t e n c i n g ,  on November 1 5 ,  1984 ,  d e f e n s e  c o u n s e l  

d i scussed  w i t h  t h e  judge t h e  s c e n a r i o  o f  t h e  p r i o r  p r o c e e d i n g s  

b e f o r e  t h e  Cour t  ( a s  d i scussed  above) ,  and no ted  t h a t  Defendant  

s t i l l  had n o t  been a f f o r d e d  t h e  o p p o r t u n i t y  t o  t a k e  a  p o l y g r a p h  

e x a m i n a t i o n  (R 3 6 - 4 0 ) .  None the less ,  t h e  t r i a l  judge sentenced 

Defendant  t o  15 years  m a n d a t o r y  minimum u n d e r  t h e  t r a f f i c k i n g  

coun t .  The c o n s p i r a c y  coun t  was n o l l e  p rossed (R 46-47,55, 5 6 ) .  

On d i r e c t  appea l  t o  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal, 

D e f e n d a n t ' s  sentence was r e v e r s e d  p u r s u a n t  t o  t h e  l e g a l  p r i n c i p l e  

t h a t  a  s e n t e n c e  c a n n o t  be i n v o l u n t a r i l y  vacated and i n c r e a s e d ,  

a f t e r  i t  i s  imposed and t h e  D e f e n d a n t  has  s t a r t e d  s e r v i n g  i t ,  

l e s t  i t  b e  i n  v i o l a t i o n  o f  t h e  D e f e n d a n t ' s  d o u b l e  j e o p a r d y  

r i g h t s .  The F o u r t h  D i s t r i c t  r e l i e d  upon i t s  o p i n i o n  i n  Cher ry  v. 

S t a t e ,  439 So2d 998 ( F l a .  4  D C A  1983) ,  and t h i s  C o u r t ' s  o p i n i o n  

i n  Troupe v. Rowe, 283 So2d 857 (1973) .  T h i s  C o u r t ' s  o p i n i o n  i n  

Brown v. S t a t e ,  367 So2d 616 ( F l a .  1 9 7 9 ) ,  was d i s t i n g u i s h e d  on 

t h e  b a s i s  t h a t  t h e  Defendant  i n  t h a t  case had n o t  y e t  been sen- 

tenced  when t h e  Cour t  vacated h i s  p l e a .  The F o u r t h  D i s t r i c t  con- 

c l u d e d  t h a t  t h e  s i s t e r  a p p e l l a t e  c o u r t  d e c i s i o n s  o f  M i l l e r  v .  

Swanson, 411 So2d 875 ( F l a .  2  D C A  1981) and Lerman v. C o r n e l i u s ,  

423 So2d 437 ( F l a .  5  D C A  1 9 8 2 ) ,  m i s r e l i e d  upon Brown,  s u p r a .  

However, r e c o g n i z i n g  a  p o t e n t i a l  c o n f l i c t  between t h e  a p p e l l a t e  



c o u r t s  o n  t h e  i s s u e ,  t h e  q u e s t i o n  n o t e d  a b o v e ,  was  c e r t i f i e d  f o r  

r e s o l u t i o n  by t h i s  C o u r t .  ( P A ) .  



SUMMARY OF ARGUMENT 

POINT I 

DEFENDANT'S SENTENCE I S  ILLEGAL AND 
I N  VIOLATION OF H I S  DOUBLE JEOPARDY 
AND DUE PROCESS RIGHTS WHERE THE 
T R I A L  JUDGE ARBITRARILY AND IMPRO 
PERLY VACATED D E F E N D A N T ' S  P R I O R  
JUDGEMENT AND SENTENCE WITH NO 
EVIDENTIARY FOUNDATION. 

D e f e n d a n t ,  c h a r g e d  w i t h  t r a f f i c k i n g  i n  c o n t r a b a n d ,  e n -  

t e r e d  a  p l e a  o f  g u i l t y ,  was a d j u d i c a t e d  a n d ,  p u r s u a n t  t o  t h e  

S t a t e ' s  m o t i o n  t o  r e d u c e  s e n t e n c e ,  was s e n t e n c e d  t o  s e v e n  y e a r s  

m a n d a t o r y  minimum. He began  s e r v i n g  t h a t  s e n t e n c e .  As a  c o n d i -  

t i o n  s u b s e q u e n t  t o  t h e  p l e a ,  D e f e n d a n t  was t o  g i v e  a  s t a t e m e n t  t o  

t h e  p r o s e c u t o r .  T h r e e  d a y s  i n t o  D e f e n d a n t ' s  s e n t e n c e ,  h e  was 

c a l l e d  t o  t h e  p r o s e c u t o r ' s  o f f i c e  t o  g i v e  h i s  s t a t e m e n t .  The 

p r o s e c u t o r  d i d  n o t  l i k e  t h e  s t a t e m e n t ,  and moved t h e  t r i a l  c o u r t  

t o  v a c a t e  t h e  s e n t e n c e .  The  t r i a l  j u d g e  g r a n t e d  t h e  m o t i o n ,  

v a c a t i n g  a l l  p r i o r  p r o c e e d i n g s ,  i n c l u d i n g  t h e  s e n t e n c e  t h a t  h a d  

a l r e a d y  begun  t o  b e  s e r v e d .  

The S t a t e  h a d  n o  l e g a l  a u t h o r i t y  t o  seek  a  r e v i e w  o f  a  

l a w f u l l y  imposed  l e g a l  s e n t e n c e  a f t e r  t h e  D e f e n d a n t  began  s e r v i n g  

t h a t  s e n t e n c e .  Even  if t h e r e  were s t a t u t o r y  a u t h o r i t y  f o r  s u c h  

r e v i e w ,  t h e r e  was n o  p r o p e r  h e a r i n g  a s  t o  t h e  t r u t h f u l n e s s  o f  

D e f e n d a n t ' s  s t a t e m e n t .  The S t a t e  made n o  e v i d e n t i a r y  s h o w i n g  o f  

i t s  f a l s i t y  w h a t s o e v e r .  T h e r e  i s  n o t h i n g  o f  r e c o r d  t o  c o n t r a d i c t  

t h e  t r u t h f u l n e s s  o f  t h e  s t a t e m e n t .  C o n s e q u e n t l y ,  t h e  r e c o r d  



demonstrates that the vacation of Defendant's plea, adjudication, 

a n d  s e n t e n c e  w a s  a r b i t r a r y ,  s u b j e c t i v e ,  a n d  a v i o l a t i o n  

Defendant's due process and double jeopardy rights. 



SUMMARY OF ARGUMENT 

POINT 11 

A T R I A L  COLIRT M A Y  NOT VACATE A 
DEFENDANT'S PLEA AND INCREASE H I S  
SENTENCE AFTER SENTENCE HAS BEEN 
RENDERED AND THE DEFENDANT HAS BEGUN 
SERVING THAT SENTENCE, EVEN WHERE 
THE DEFENDANT F A I L S  TO PERFORM A 
CONDITION OF H I S  PLEA BARGAIN. 

The d o u b l e  j e o p a r d y  c l a u s e  p r o t e c t s  a g a i n s t  m u l t i p l e  

p u n i s h m e n t s  f o r  t h e  same o f f e n s e .  B o t h  F e d e r a l  a n d  S t a t e  l a w  a r e  

u n i f o r m  i n  t h e  w e l l - e s t a b l i s h e d  d o c t r i n e  t h a t  a  t r i a l  j u d g e  c a n -  

n o t  i n c r e a s e  a  l a w f u l l y  i m p o s e d  l e g a l  s e n t e n c e  o n c e  a  d e f e n d a n t  

h a s  a l r e a d y  begun  t o  s e r v e  t h a t  s e n t e n c e .  

A s e n t e n c e  i s  c o m p l e t e  i n  i t s e l f ,  a n d  i s  l e g a l l y  i n -  

c a p a b l e  o f  b e i n g  s u b j e c t  t o  a  c o n d i t i o n  s u b s e q u e n t ,  a s  was t h e  

c a s e  h e r e .  I t  c o u l d  n o t ,  t h e r e f o r e  b e  l a t e r  v a c a t e d  f o r  a n  a l -  

l e g e d  f a i l u r e  t o  p e r f o r m  a  f u t u r e  a c t  i n  c o m p l i a n c e  w i t h  a  p l e a  

n e g o t i a t i o n  a g r e e m e n t .  A s e n t e n c e  i s  f i n a l  when t h e  s e n t e n c i n g  

h e a r i n g  e n d s .  U n d e r  t h e  c i r c u m s t a n c e s  p r e s e n t e d  h e r e i n ,  t h e  

S t a t e  h a d  n o  r i g h t  o f  r e v i e w  u n d e r  F l o r i d a  l a w .  

The S t a t e  was n e g l i g e n t  i n  p r o t e c t i n g  i t s e l f ,  b y  a l l o w -  

i n g  D e f e n d a n t  t o  b e  s e n t e n c e d  b e f o r e  s e c u r i n g  e v e n  a  p r o f f e r  o f  

w h a t  i t  e x p e c t e d  t h e  D e f e n d a n t  t o  s a y  i n  h i s  s t a t e m e n t .  However ,  

t h e  D e f e n d a n t  c a n n o t  b e  made t o  s u f f e r  f rom t h e  S t a t e ' s  n e g l i -  

g e n c e  b y  h a v i n g  h i s  r i g h t s  t r a m p l e d  upon .  T h e r e  were  o t h e r  means 

a v a i l a b l e  t o  t h e  S t a t e  t o  i n s u r e  t h a t  i t  r e c e i v e d  t h e  f u l l  



benefit of what it purported to bargain for. Moreover, there are 

other alternatives, constitutionally permissible, that are avail- 

able to the State to remedy the situation that the State finds 

itself in. 

In light of the above, Defendant's double jeopardy 

rights were violated, and his initial sentence should be 

reinstated. 



POINT I 

DEFENDANT S SENTENCE I S  ILLEGAL AND 
I N  VIOLATION OF H I S  DOUBLE JEOPARDY 
AND DUE PROCESS R I G H T S  WHERE THE 
TRIAL JUDGE ARBITRARILY AND I M P R O  
PERLY VACATED DEFENDANT S P R I  CIR 
JUDGEMENT A N D  SENTENCE WITH NO 
EVIDENTIARY FOUNDATICIN. 

T h i s  i s s u e  was r a i s e d  i n  t h e  t r i a l  c o u r t ,  and was P o i n t  

I on Appeal i n  t h e  F o u r t h  D i s t r i c t  Cour t  o f  Appeal.  However, i t  

was n o t  d i scussed  i n  t h e  O p i n i o n  p r e s e n t l y  under  r e v i e w ,  n o r  i s  

i t  t h e  d i r e c t  s u b j e c t  o f  t h e  q u e s t i o n  c e r t i f i e d  by t h e  F o u r t h  

D i s t r i c t  Cour t  o f  Appeal f o r  r e s o l u t i o n  by t h i s  Honorable Cour t .  

However, t h i s  i s s u e  must be r e s o l v e d  i n  t h e  i n i t i a l  i n s t a n c e ,  f o r  

i f  t h i s  i s s u e  i s  r e s o l v e d  i n  D e f e n d a n t ' s  f a v o r ,  t h e  p r e d i c a t e  

f a c t u a l  b a s i s  s u p p o r t i n g  t h e  c e r t i f i e d  q u e s t i o n  ( i . e . ,  t h a t  

D e f e n d a n t ,  i n  f a c t ,  f a i l e d  t o  p e r f o r m  a  c o n d i t i o n  o f  h i s  p l e a  

b a r g a i n )  no l o n g e r  e x i s t s ,  t h e r e b y  r e n d e r i n g  t h e  c e r t i f i e d  ques- 

t i o n  m o o t .  Thus,  i t  i s  n e c e s s a r y  f o r  t h i s  Honorable Cour t  t o  

r e s o l v e  t h i s  i n i t i a l  i s s u e  b e f o r e  t h e  i s s u e  p r e s e n t e d  by t h e  c e r -  

t i f i e d  q u e s t i o n  can become r i p e  f o r  r e s o l u t i o n .  

Moreover,  h a v i n g  accepted j u r i s d i c t i o n  over  t h i s  cause 

i n  o r d e r  t o  r e s o l v e  t h e  i s s u e  p r e s e n t e d  b y  t h e  c e r t i f i e d  ques-  

t i o n ,  t h i s  Honorab le  Cour t  may, i n  i t s  d i s c r e t i o n ,  c o n s i d e r  o t h e r  

i s s u e s  p r o p e r l y  r a i s e d  and a r g u e d .  T r u s h i n  v. S t a t e ,  425 So2d 

1126  ( F l a .  1 9 8 2 ) ;  S a v o i e  v .  S t a t e ,  422 So2d 308 ( F l a .  1 9 8 2 ) ;  

Negron v. S t a t e ,  306 So2d 104 ( F l a .  1974) .  I t  i s  s u b m i t t e d  t h a t ,  



under  t h e  c i r cums tances  as n o t e d  h e r e i n ,  i t  i s  necessary  and ap- 

p r o p r i a t e  f o r  t h i s  H o n o r a b l e  C o u r t  t o  c o n s i d e r  and r e s o l v e  t h e  

p r e s e n t  i s s u e .  

Defendant  e n t e r e d  a  p l e a  o f  g u i l t y ,  wh ich  was accepted 

by t h e  t r i a l  c o u r t .  The S t a t e  f i l e d  a  m o t i o n  f o r  r e d u c t i o n  o f  

sentence p u r s u a n t  t o  S e c t i o n  893.135(3) ,  and Defendant was sen- 

t e n c e d  t o  s e v e n  y e a r s  i m p r i s o n m e n t .  He was f i n g e r p r i n t e d  and 

began s e r v i n g  h i s  s e n t e n c e .  As a  c o n d i t i o n  s u b s e q u e n t  t o  t h e  

p l e a ,  a d j u d i c a t i o n ,  and i m p o s i t i o n  o f  sentence,  Defendant was t o  

g i v e  a  s t a t e m e n t  t o  t h e  p r o s e c u t o r .  T h r e e  d a y s  i n t o  h i s  

sentence,  Defendant was b r o u g h t  b e f o r e  t h e  p r o s e c u t o r  and gave a  

s t a t e m e n t .  The p r o s e c u t o r  d i d  n o t  l i k e  t h e  s ta temen t .  Thus, t h e  

p r o s e c u t o r  moved t o  "undo," n o t  o n l y  t h e  p r e v i o u s l y  e n t e r e d  and 

a c c e p t e d  p l e a ,  b u t  a l s o  t h e  a d j u d i c a t i o n  and i m p o s i t i o n  o f  

sentence.  No e v i d e n t i a r y  h e a r i n g  was h e l d .  The t r i a l  j u d g e ,  

a f t e r  l i s t e n i n g  t o  argument r e g a r d i n g  t h e  p r o p r i e t y  o f  h i s  n e x t  

move, s i m p l y  vaca ted  e v e r y t h i n g  and s e n t  t h e  case back t o  "square  

one," e n t e r i n g  on t h e  D e f e n d a n t ' s  b e h a l f  a  n o t  g u i l t y  p l e a .  

There was n o t h i n g  b u t  a r b i t r a r y  s p e c u l a t i o n  and  a c t i o n  

on t h e  p a r t  o f  b o t h  t h e  S t a t e  and t h e  t r i a l  j udge  i n  d i s b e l i e v e -  

i n g  Defendant .  There were no f a c t s  o r  c i r c u m s t a n c e s  t o  s u p p o r t  

t h e i r  d i s b e l i e f .  There was no ev idence .  The known f a c t s  ( a s  s e t  

f o r t h  i n  t h e  f a c t u a l  b a s i s )  were  n o t  i n c o n s i s t e n t  w i t h  t h e  

s t a t e m e n t .  Other  known f a c t s  r e g a r d i n g  D e f e n d a n t ' s  impover i shed  

c i r c u m s t a n c e s  were n o t  i n c o n s i s t e n t  w i t h  t h e  s t a t e m e n t .  Defense 



c o u n s e l  spoke w i t h  Defendant  f o r  one and o n e - h a l f  h o u r s ,  and t o l d  

t h e  t r i a l  j udge  t h a t  De fendant  s i n c e r e l y  p r o f e s s e d  t h e  t r u t h f u l -  

n e s s  o f  h i s  s t a t e m e n t .  De fendant  o f f e r e d  t o  s u b m i t  t o  a  p o l y -  

g r a p h  e x a m i n a t i o n .  No p o l y g r a p h  was a d m i n i s t e r e d .  No e v i d e n c e  

was t a k e n .  Defendant  was n o t  g i v e n  a  chance.  

U n d e r  t h e  c i r c u m s t a n c e s ,  t h e  o n l y  b a s i s  t h a t  l e g i t i -  

m a t e l y  appea rs  i n  t h i s  r e c o r d  as t o  why D e f e n d a n t ' s  p l e a ,  a d j u d i -  

c a t i o n ,  and s e n t e n c e  were i n v o l u n t a r i l y  v a c a t e d ,  and a  n o t  g u i l t y  

p l e a  e n t e r e d  on h i s  b e h a l f  by  t h e  t r i a l  j udge  was t h a t  t h e  S t a t e  

a n d  t h e  t r i a l  j u d g e  s i m p l y  a r b i t r a r i l y  c h o s e  t o  c o n s i d e r  t h e  

s t a t e m e n t  a  f a i r y  t a l e .  Moreover ,  t h e  t r i a l  j u d g e  f e l t  h e  h a d  

been made a  f o o l  o f .  Such bases a r e  w h o l l y  i n s u f f i c i e n t  t o  j u s -  

t i f y  t h e  w h o l e s a l e  a b r i d g e m e n t  o f  D e f e n d a n t ' s  d u e  p r o c e s s  and  

d o u b l e  j e o p a r d y  r i g h t s .  The r e c o r d  i s  r e p l e t e  w i t h  n o t h i n g  more 

t h a n  t h e  S t a t e ' s  and t h e  t r i a l  j u d g e ' s  s u b j e c t i v e  d i s b e l i e f  o f  

t h e  s t a t e m e n t  g i v e n  by t h e  Defendant .  

I t  i s  t o  be n o t e d  t h a t  t h e  S t a t e  n e v e r  t o o k  a  p r e - p l e a ,  

o r  p r e - a d j u d i c a t i o n ,  o r  p r e - s e n t e n c e  p r o f f e r  o f  w h a t  t h e y  e x -  

p e c t e d  D e f e n d a n t  t o  s a y  i n  t h e  s t a t e m e n t  and, as n o t e d  i n  t h e  

o p i n i o n  unde r  r e v i e w ,  had  t h e  S t a t e  t a k e n  t h e  e x p e d i e n t  measure 

o f  p r o t e c t i n g  i t s e l f  i n  t h i s  f u n d a m e n t a l  manner, t h i s  p r o b l e m  

wou ld  n o t  have  a r i s e n .  The S t a t e  can  o n l y  blame i t s e l f  f o r  t h i s  

s i t u a t i o n ,  and s h o u l d  n o t  be a l l o w e d  t o  t r a m p l e  upon o n e ' s  b a s i c  

r i g h t s  i n  o r d e r  t o  c o r r e c t  i t s  own m i s t a k e s .  



I n  F l e w e l l y n  v .  S t a t e ,  308 So2d 46 ( F l a .  3 DCA 1 9 7 5 ) ,  

t h e  d e f e n d a n t  e n t e r e d  i n t o  a  p l e a  a g r e e m e n t  w h e r e b y  h e  was t o  

f u r n i s h  c e r t a i n  i n f o r m a t i o n  t o  p o l i c e  a n d  if t h a t  i n f o r m a t i o n  was 

f a l s e  t h e  d e f e n d a n t  w o u l d  b e  a t  t h e  m e r c y  o f  t h e  c o u r t .  I n  t h a t  

c a s e  t h e  S t a t e  p r o t e c t e d  i t s e l f  b y  r e q u i r i n g  t h e  d e f e n d a n t  t o  

f u r n i s h  t h e  i n f o r m a t i o n  b e f o r e  s e n t e n c i n g .  As i t  t u r n e d  o u t ,  t h e  

S t a t e  d i d  n o t  f e e l  t h a t  t h e  d e f e n d a n t  h o n o r e d  t h e  n e g o t i a t i o n ,  

and  t h e  S t a t e  made a  m o t i o n  t o  v a c a t e  t h e  p l e a .  A t  t h e  h e a r i n g  

o n  t h i s  m o t i o n ,  i t  was shown t h a t  t h e  i n f o r m a t i o n  g i v e n  b y  t h e  

d e f e n d a n t  was f a l s e .  E v i d e n c e  was p r e s e n t e d .  T e s t i m o n y  was 

p r e s e n t e d .  T h e r e  was a n  e v i d e n t i a r y  b a s i s  f o r  t h e  t r i a l  c o u r t ' s  

f i n d i n g s .  Such m a t t e r s  w e r e  t o t a l l y  n e g l e c t e d  i n  t h e  p r e s e n t  

c a s e .  

T h u s ,  w h i l e  t h e  t r i a l  j u d g e ,  b e f o r e  a d j u d i c a t i o n  and  

s e n t e n c e ,  p r o p e r l y  v a c a t e d  t h e  p l e a  i n  F l e w e l l y n ,  b a s e d  o n  

e v i d e n c e  a n d  t e s t i m o n y ,  t h e  t r i a l  j u d g e  i n  t h i s  c a s e  i m p r o p e r l y  

v a c a t e d ,  a f t e r  a d j u d i c a t i o n  and  i m p o s i t i o n  o f  s e n t e n c e ,  t h e  p l e a ,  

j u d g e m e n t ,  and  s e n t e n c e ,  b e c a u s e  t h e r e  was n o  e v i d e n c e ,  t e s t i -  

mony, d e m o n s t r a t i o n s ,  s h o w i n g s ,  o r  a n y t h i n g  e l s e  t h a t  w o u l d  i n d i -  

c a t e  t h a t  D e f e n d a n t  was u n t r u t h f u l  i n  h i s  s t a t e m e n t .  N o t  o n l y  

h a d  t h e  t r i a l  j u d g e  a c c e p t e d  t h e  p l e a ,  b u t  he  a d j u d i c a t e d  D e f e n -  

d a n t  and  s e n t e n c e d  D e f e n d a n t .  D e f e n d a n t  h a d  a l r e a d y  b e g u n  s e r v -  

i n g  h i s  s e n t e n c e .  D e f e n d a n t  d i d  n o t  a c c e d e  t o  t h e  v a c a t i o n  o f  

h i s  j u d g e m e n t  and  s e n t e n c e .  



What t h e  S t a t e  d i d  i n  t h i s  case was tan tamount  t o  t h e  

f i l i n g  o f  a  m o t i o n  f o r  p o s t  c o n v i c t i o n  r e l i e f .  However ,  t h e  

S t a t e  has no remedy such as t h i s ,  as does a  de fendant .  The S t a t e  

h a s  no l a w f u l  a u t h o r i t y  t o  s e e k  a  r e v i e w  o f  a  l e g a l  sentence,  

l a w f u l l y  imposed, a t  l e a s t  where a  d e f e n d a n t  h a s  a l r e a d y  begun 

s e r v i n g  t h a t  s e n t e n c e .  I f  a n y t h i n g ,  t h e  S t a t e ' s  remedy i s  

t h r o u g h  c o n t e m p t  p r o c e e d i n g s ,  w i t h  i t s  a t t e n d a n t  due p r o c e s s  

r e q u i r e m e n t s .  Moreover,  t h e  S t a t e ,  i f  i t  f e l t  i t  c o u l d  p r o v e  t h e  

same, c o u l d  f i l e  p e r j u r y  charges .  

I t  cannot  be ove r  emphasized t h a t  i t  i s  t h e  S t a t e ' s  i n -  

d i s c r e t i o n s  i n  b r i n g i n g  t h i s  c a s e  t o  a  c o n c l u s i o n  t h a t  h a s  

c r e a t e d  t h i s  s i t u a t i o n ,  and Defendant  s h o u l d  n o t  be made t o  s u f -  

f e r  due t o  t h e  S t a t e ' s  e r r o r s .  J e o p a r d y  a t t a c h e d  and,  b y  t h e  

s u b s e q u e n t  v a c a t i o n  o f  D e f e n d a n t ' s  judgement and sentence,  h i s  

doub le  j eopardy  r i g h t s  were v i o l a t e d .  S t a t e  ex r e l .  W i l h o i t  v. 

W e l l s ,  356 So2d 817 ( F l a .  1 D C A  1978) .  The o r i g i n a l  judgement 

and sentence must be r e i n s t a t e d ,  and t h e  subsequent judgement and 

s e n t e n c e  mus t  be  v a c a t e d  a s  h a v i n g  b e e n  i l l e g a l l y  i m p o s e d  i n  

v i o l a t i o n  of  De fendan t ' s  doub le  j e o p a r y  and due p rocess  r i g h t s .  

L e s t  i t  be s a i d  t h a t  Defendant  waived h i s  doub le  j eop -  

a r d y  r i g h t s  by e n t r y  o f  t h e  subsequent g u i l t y  p l e a ,  Defendant 

would n o t e  t h i s  c o u r t ' s  d e c i s i o n  i n  S t a t e  v .  Johnson ,  483 So2d 

420 ( F l a .  1986) ,  where in  t h i s  c o u r t  s t a t e d  t h a t  doub le  j eopardy  

r i g h t s  a r e  fundamenta l  i n  n a t u r e  and may b e  r a i s e d  i n  any  p r o -  

c e e d i n g  e v e n  f o l l o w i n g  a  g u i l t y  p l e a .  There a r e  c e r t a i n l y  no 



facts in this case to indicate one of those limited instances in 

which a defendant may be found to have knowingly waived his 

double jeopardy rights. Defendant's plea of guilty was not an 

explicit, intelligent, intentional waiver of the fundamental er- 

ror involved in the violation of his constitutional double jeop- 

ardy rights that is required in order for there to be a knowing 

waiver of such rights. Accordingly, it being evident that the 

sentence presently under review is illegal as being in violation 

of Defendant's double jeopardy rights, it is correctable in this 

proceeding, even after a guilty plea. Robinson v. State, 373 

So2d 898 (Fla. 1979) ; Cooper v. State, 465 So2d 1334 (Fla. 4 DCA 

1985). 



POINT I 1  

A T R I A L  C O U R T  M A Y  N O T  VACATE A 
DEFENDANT'S PLEA AND INCREASE H I S  
SENTENCE AFTER SENTENCE HAS BEEN 
RENDERED AND THE DEFENDANT HAS BEGUN 
SERVING T H A T  SENTENCE, EVEN WHERE 
THE DEFENDANT FAILS  T O  PERFORM A 
CONDITION OF HIS PLEA BARGAIN. 

The U n i t e d  S t a t e s  Supreme C o u r t  h a s  s u m m a r i z e d  t h e  

gua ran tee  a g a i n s t  doub le  j eopardy  as c o n s i s t i n g  o f  t h r e e  s e p a r a t e  

p r o t e c t i o n s .  I t  p r o t e c t s  a g a i n s t  a  second p r o s e c u t i o n  f o r  t h e  

same o f f e n s e  a f t e r  a c q u i t t a l .  I t  p r o t e c t s  a g a i n s t  a  s e c o n d  

p r o s e c u t i o n  f o r  t h e  same o f fense  a f t e r  c o n v i c t i o n .  However, most 

i m p o r t a n t l y ,  as i t  r e l a t e s  t o  t h e  i s s u e s  r a i s e d  i n  t h i s  case, i t  

p r o t e c t s  a g a i n s t  m u l t i p l e  punishments f o r  t h e  same o f fense.  N o r t h  

C a r o l i n a  v .  P e a r c e ,  3 9 5  US 7 1 1  ( 1 9 6 9 ) ;  U n i t e d  S t a t e s  v .  

D iFrancesco,  449 US 117 (1980) .  

I n  f a c t ,  t h e  o v e r r i d i n g  f u n c t i o n  o f  t h e  doub le  j eopardy  

c l a u s e ' s  p r o h i b i t i o n  a g a i n s t  m u l t i p l e  t r i a l s  i s  t o  p r o t e c t  

a g a i n s t  m u l t i p l e  p u n i s h m e n t s .  I t  i s  t h e  punishment  t h a t  would 

l e g a l l y  f o l l o w  t h e  second c o n v i c t i o n  w h i c h  i s  t h e  r e a l  d a n g e r  

guarded a g a i n s t  by t h e  C o n s t i t u t i o n .  An u n c o n s t i t u t i o n a l  pun ish -  

ment need n o t  d e r i v e  e x c l u s i v e l y  f rom a  second p r o s e c u t i o n ,  b u t  

may stem from t h e  i m p o s i t i o n  o f  more t h a n  one sentence f o l l o w i n g  

a  s i n g l e  p r o s e c u t i o n .  Ex p a r t e  Lange, 18 W a l l .  163, 2 1  L.Ed. 872 

(1874) .  As s t a t e d  by t h e  U n i t e d  S t a t e s  Supreme C o u r t  i n  U n i t e d  

S t a t e s  v. Benz, 282 US 304 ( 1 9 3 1 ) ,  t h e  d i s t i n c t i o n  t h a t  t h e  C o u r t  

d u r i n g  t h e  same t e r m  may amend a  sentence so as t o  m i t i g a t e  t h e  



p u n i s h m e n t ,  b u t  n o t  s o  a s  t o  i n c r e a s e  i t ,  i s  based  upon  t h e  

ground t h a t  t o  i n c r e a s e  t h e  p e n a l t y  i s  t o  s u b j e c t  t h e  defendant  

t o  doub le  punishment  f o r  t h e  same o f fense .  The Benz c o u r t  went 

on t o  s t a t e  as f o l l o w s :  

"For  o f  what a v a i l  i s  t h e  C o n s t i t u -  
t i o n a l  p r o t e c t i o n  a g a i n s t  more t h a n  
one t r i a l  if t h e r e  can be any number 
of  sentences  pronounced on t h e  same 
v e r d i c t ?  Why i s  i t ,  h a v i n g  once 
been t r i e d  and found g u i l t y ,  he can 
n e v e r  b e  t r i e d  a g a i n  f o r  t h a t  
o f f e n s e ?  M a n i f e s t l y  i t  i s  n o t  t h e  
danger o f  j eopardy  o f  b e i n g  a  second 
t i m e  f o u n d  g u i l t y .  I t  i s  t h e  
punishment  t h a t  would l e g a l l y  f o l l o w  
t h e  second c o n v i c t i o n  w h i c h  i s  t h e  
r e a l  d a n g e r  g u a r d e d  a g a i n s t  by t h e  
C o n s t i t u t i o n .  Bu t  if, a f t e r  judge-  
ment  has  been r e n d e r e d  on t h e  con- 
v i c t i o n  and t h e  s e n t e n c e  o f  t h a t  
j u d g e m e n t  executed  on t h e  c r i m i n a l ,  
he c a n  be  a g a i n  s e n t e n c e d  on t h a t  
c o n v i c t i o n  t o  a n o t h e r  and d i f f e r e n t  
p u n i s h m e n t ,  o r  t o  e n d u r e  t h e  same 
p u n i s h m e n t  a  s e c o n d  t i m e ,  i s  t h e  
C o n s t i t u t i o n a l  r e s t r i c t i o n  o f  any 
v a l u e ?  I s  n o t  i t s  i n t e n t  and i t s  
s p i r i t  i n  such a  c a s e  as  much v i o -  
l a t e d  a s  if a  new t r i a l  h a d  been  
had ,  and on  a  s e c o n d  c o n v i c t i o n  a 
s e c o n d  p u n i s h m e n t  i n f l i c t e d ? "  I d .  
a t  308. 

As r e f l e c t e d  by t h e  a f o r e m e n t i o n e d  t i m e  h o n o r e d  d e c i -  

s i o n s  e m a n a t i n g  f rom t h e  h i g h e s t  c o u r t  o f  t h i s  c o u n t r y ,  t h e s e  

p r i n c i p l e s  a r e  l o n g  s t a n d i n g  and w e l l  e s t a b l i s h e d .  A s e n t e n c i n g  

judge may r e c a l l  a  de fendan t  i n  t h e  same t e r m  o f  c o u r t ,  and i n -  

c rease  h i s  sentence o n l y  so  l o n g  a s  t h e  d e f e n d a n t  h a s  n o t  y e t  

begun t o  s e r v e  t h a t  sentence.  



C o n s i s t e n t l y ,  t h e  c o u r t s  of  t h i s  s t a t e ,  excep t  f o r  two 

below n o t e d  d e c i s i o n s  wh ich  i t  i s  contended m i s a p p l y  p r i n c i p l e s  

e m a n a t i n g  f r o m  t h i s  C o u r t ,  have f o l l o w e d  these  h i s t o r i c a l  p r e -  

c e p t s .  Fo r  example, i n  T r o u p e  v .  Rowe, s u p r a ,  t h i s  H o n o r a b l e  

C o u r t  had  o c c a s i o n  t o  r e v i e w  t h e  c o n s t i t u t i o n a l  v a l i d i t y  of  a  

second, i n c r e a s e d  sentence o f  a  d e f e n d a n t  f o l l o w i n g  I n p l e a  b a r -  

g a i n i n g "  between t h e  defendant  and t h e  S t a t e .  The p l e a  was t o  30 

days i n  t h e  coun ty  j a i l  f o l l o w e d  by two y e a r s 1  p r o b a t i o n .  How- 

e v e r ,  t h e r e  were d i f f e r e n c e s  between t h e  de fendan t  and t h e  S t a t e  

as t o  whether  o r  n o t  a d j u d i c a t i o n  would be w i t h h e l d .  The t r i a l  

j udge  u l t i m a t e l y  w i t h h e l d  a d j u d i c a t i o n ,  and t h e  d e f e n d a n t  began 

s e r v i n g  h i s  sentence.  A recess  was taken ,  a f t e r  wh ich  t h e  m a t t e r  

was b r o u g h t  b a c k  b e f o r e  t h e  t r i a l  c o u r t  a t  t h e  i n s i s t e n c e  o f  a  

new p r o s e c u t o r ,  who r e i t e r a t e d  t h e  S t a t e ' s  vehement o b j e c t i o n  t o  

a  w i t h h e l d  a d j u d i c a t i o n .  A f t e r  more d i s c u s s i o n  r e g a r d i n g  t h e  

m a t t e r ,  t h e  t r i a l  c o u r t ,  i n  a  s t a t e  of  e x a s p e r a t i o n ,  t h rew up h e r  

hands and s e t  a s i d e  t h e  a d j u d i c a t i o n  and s e n t e n c e ,  a r b i t r a r i l y  

w i t h d r a w i n g  d e f e n d a n t ' s  g u i l t y  p l e a ,  and r e s e t  t h e  c a s e  f o r  

t r i a l .  C i t i n g  Lange, supra ,  and -9 Benz sup ra ,  t h i s  C o u r t  remanded 

f o r  r e i n s t a t e m e n t  o f  t h e  t r i a l  j u d g e ' s  o r i g i n a l  sentence,  s t a t i n g  

on pages 859-860, 

" I n  t h e  i n s t a n t  c a s e ,  t h e  f a c t s  
r e f l e c t  t h a t  a  v o l u n t a r y  p l e a  o f  
g u i l t y  was e n t e r e d  and sentence i m -  
p o s e d  a n d  t h e  h e a r i n g  c o n c l u d e d .  
The r e c o r d  a l s o  i n d i c a t e s  t h a t  t h e r e  
was no f u r t h e r  con temp la ted  h e a r i n g  
f o r  t h a t  day i n  t h e  cause; t h u s  t h e  
m a t t e r  w a s  c o n c l u d e d  f o r  a l l  



p u r p o s e s .  

Jeopa rdy  had  a t t a c h e d  i n  p e t i t i o n -  
e r ' s  c a s e  a n d  t h e  s e n t e n c e d  w h i c h  
h a d  b e e n  i m p o s e d  c o u l d  n o t  t h e r e -  
a f t e r  be i n c r e a s e d ( a s  t h e  second  as -  
s i s t a n t  s t a t e  a t t o r n e y ' s  p o s i t i o n  
w o u l d  d o )  i n  v i o l a t i o n  o f  t h e  
d e f e n d a n t ' s  c o n s t i t u t i o n a l  g u a r a n t e e  
n o t  t o  be t w i c e  p l a c e d  i n  j e o p a r d y . "  

S i m i l a r l y ,  i n  C h e r r y  v .  S t a t e ,  s u p r a ,  a n  a p p e a l  was 

t a k e n  f r o m  a  s u b s e q u e n t l y  imposed  s e n t e n c e  o f  f i v e  y e a r s  w h i c h  

was i m p o s e d  a f t e r  t h e  d e f e n d a n t  had begun s e r v i n g  a  p r e v i o u s l y  

imposed  s e n t e n c e  o f  t h r e e  y e a r s .  D e f e n d a n t  had  been  c h a r g e d  w i t h  

t r a f f i c k i n g  i n  c o c a i n e ,  w h i c h  c a r r i e d  a  manda to ry  minimum t e r m  o f  

i m p r i s o n m e n t ,  b u t  t h e  S t a t e  f i l e d  a  m o t i o n  f o r  r e d u c t i o n  o f  sen- 

t e n c e  p u r s u a n t  t o  S e c t i o n  8 9 3 . 1 3 5 ( 3 ) ,  F l a .  S t a t  ( 1 9 8 1 ) .  The  

S t a t e  recommendat ion  a t  t h a t  t i m e  was a  f i v e  y e a r  s e n t e n c e ,  b u t  

w i t h  t h e  p o s s i b i l i t y  o f  r e d u c t i o n  i f  t h e  d e f e n d a n t  r e n d e r e d  a d d i -  

t i o n a l  a s s i s t a n c e .  The t r i a l  j u d g e  d e f e r r e d  s e n t e n c i n g  t o  a l l o w  

t h e  d e f e n d a n t  t o  a t t e m p t  t o  r e n d e r  mo re  a s s i s t a n c e ,  t h e r e b y  

r e d u c i n g  h i s  s e n t e n c e  f u r t h e r .  L a t e r ,  t h e  m a t t e r  came b e f o r e  t h e  

c o u r t  f o r  s e n t e n c i n g ,  a n d  t h e  t r i a l  c o u r t  imposed  a  t h r e e  y e a r  

s e n t e n c e  i n s t e a d  o f  t h e  f i v e  y e a r s  p r e v i o u s l y  d i s c u s s e d .  De fen-  

d a n t  was f i n g e r p r i n t e d  a n d  b e g a n  s e r v i n g  h i s  s e n t e n c e .  E i g h t  

days  l a t e r ,  p u r s u a n t  t o  t h e  S t a t e ' s  m o t i o n  t o  c o r r e c t  s e n t e n c e ,  

t h e  m a t t e r  came b e f o r e  t h e  c o u r t .  A t  t h a t  t i m e ,  t h e  c o u r t  f ound  

t h a t  t h e r e  had  been  an a g r e e d  p l e a  w h i c h  was c o n t r a v e n e d  by h i s  



m i s t a k e ,  and g r a n t e d  t h e  m o t i o n  t o  s e t  t h e  sentence a s i d e .  He 

t h e n  imposed a  f i v e  yea r  sentence upon t h e  defendant .  The appe l -  

l a n t  c o u r t  r e v e r s e d  t h e  s e c o n d  s e n t e n c e  by  n o t i n g  t h a t  an  i n -  

c r e a s e  o f  a  l a w f u l  s e n t e n c e  i s  e x p r e s s l y  p r o h i b i t e d  by f l o r i d a  

c a s e  l a w ,  g r o u n d e d  on t h e  d o u b l e  j e o p a r d y  c l a u s e  o f  t h e  5 t h  

Amendment o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  

I n  K a t z  v .  S t a t e ,  335 So2d 608 ( F l a .  2  D C A  1 9 7 6 ) ,  a  

defendant  made v a r i o u s  f a l s e  s t a t e m e n t s  which c l e a r l y  i n f l u e n c e d  

t h e  t r i a l  judge t o  g i v e  t h e  defendant  a  l i g h t  sentence.  S h o r t l y  

t h e r e a f t e r ,  i t  came t o  t h e  c o u r t ' s  a t t e n t i o n  t h a t  c e r t a i n  s t a t e -  

ments made by t h e  de fendant  a t  t h e  s e n t e n c i n g  h e a r i n g  were f a l s e  

and m i s l e a d i n g .  The judge  t h e r e a f t e r  b r o u g h t  t h e  defendant  back 

b e f o r e  h i m ,  s t a t i n g  t h a t  he  was r e c o n s i d e r i n g  t h e  s e n t e n c e  

imposed. E x p r e s s i n g  t h e  b e l i e f  t h a t  t h e  d e f e n d a n t ' s  b e h a v i o r  

c o n s t i t u t e d  a  f r a u d  upon t h e  c o u r t ,  t h e  j udge  imposed a  new, i n -  

c reased sentence.  D e s p i t e  t h i s  a f f i r m a t i v e  f r a u d u l a n t  a c t i v i t y  

on t h e  p a r t  o f  t h e  de fendant ,  t h e  a p p e l l a t e  c o u r t  h e l d  t h a t  once 

t h e  de fendant  s t a r t e d  s e r v i n g  h i s  sentence,  t h e  t r i a l  j udge  had 

no a u t h o r i t y  t o  resen tence  h im t o  a  l o n g e r  p r i s o n  term.  When t h e  

j u d g e  d i s c o v e r e d  d e f e n d a n t ' s  m i s r e p r e s e n t a t i o n s ,  t h e  p r o p e r  

cou rse  t o  t a k e  was t o  h o l d  t h e  de fendant  i n  contempt ,  o r  if t h e  

s t a t e m e n t s  w e r e  made u n d e r  o a t h ,  t o  recommend a  c h a r g e  o f  

p e r j u r y .  But  t h e  sentence c o u l d  n o t  be i n c r e a s e d  a t  t h i s  p o i n t .  

I n  Poo ly  v .  S t a t e ,  403 So2d 593 ( F l a .  1 D C A  1981) ,  t h e  

t r i a l  j u d g e  a t t e m p t e d  t o  i n c r e a s e  a  defendant  I s  sentence a f t e r  



t h e  d e f e n d a n t  had begun s e r v i n g  h i s  s e n t e n c e .  A g a i n  t h e  a p p e l -  

l a t e  c o u r t  s t a t e d  t h a t  o n c e  a  s e n t e n c e  has  been imposed  by t h e  

c o u r t  and t h e  d e f e n d a n t  has  began s e r v i n g  t h a t  s e n t e n c e ,  i t  i s  a  

v i o l a t i o n  o f  t h e  d e f e n d a n t ' s  c o n s t i t u t i o n a l  g u a r a n t e e  a g a i n s t  

b e i n g  t w i c e  p l a c e d  i n  j e o p a r d y  f o r  t h e  c o u r t  t o  r e s e n t e n c e  t h e  

d e f e n d a n t  t o  an i n c r e a s e d  p e r i o d  o f  i n c a r c e r a t i o n .  

I n  S c o t t  v .  S t a t e ,  419 So2d 1178  ( F l a .  3 DCA 1 9 8 2 ) ,  and 

P i t t m a n  v.  S t a t e ,  478 So2d 1193 ( F l a .  3 DCA 1 9 8 5 ) ,  t h e  d e f e n d a n t s  

e n t e r e d  n e g o t i a t e d  p l e a s ,  a n d  w e r e  g r a n t e d  t e m p o r a r y  s t a y s  o f  

t h e i r  s e n t e n c e s  i n  o r d e r  t o  s t r a i g h t e n  o u t  t h e i r  p e r s o n a l  

a f f a i r s ,  w i t h  t h e  c o n d i t i o n  ( w h i c h  w a s  a c c e p t e d  b y  t h e  

d e f e n d a n t s )  t h a t  i f  t h e  d e f e n d a n t s  f a i l e d  t o  r e p o r t  a t  t h e  end o f  

t h e  s t a y  p e r i o d  t h e  n e g o t i a t e d  s e n t e n c e  wou ld  be  v a c a t e d  and i n -  

c r e a s e d  s e n t e n c e s  wou ld  be  imposed. The d e f e n d a n t s  f a i l e d  t o  ap- 

p e a r  as  r e q u i r e d  by t h e  s t a y  a g r e e m e n t ,  a n d  t h e  s e n t e n c e s  w e r e  

v a c a t e d  a n d  i n c r e a s e d  s e n t e n c e s  imposed. The a p p e l l a n t  c o u r t s  

r e v e r s e d  and remanded w i t h  i n s t r u c t i o n s  t o  r e i n s t a t e  t h e  o r i g i n a l  

s e n t e n c e s .  They n o t e d  t h a t  t h e  enhancement o f  a  n e g o t i a t e d  sen-  

t e n c e  f o r  f a i l u r e  t o  p e r f o r m  a c c o r d i n g  t o  a  c o n d i t i o n  subsequen t  

c o n s t i t u t e d  a  d o u b l e  j e o p a r d y  v i o l a t i o n .  The judgements  o f  con-  

v i c t i o n  a n d  s e n t e n c e s  w e r e  c o m p l e t e  i n  t h e m s e l v e s ,  a n d  w e r e  

l e g a l l y  i n c a p a b l e  o f  b e i n g  s u b j e c t  t o  a  c o n d i t i o n  s u b s e q u e n t .  

The P i t t m a n  c o u r t  n o t e d  t h a t  t h e  p o l i c y  r e a s o n s  advanced by t h e  

S t a t e  f o r  a f f i r m i n g  t h e  t r i a l  c o u r t  w e r e  u n p e r s u a s i v e .  T h e r e  

were o t h e r  means, n o t  c o n s t i t u t i o n a l l y  p r o h i b i t e d ,  o f  a c c o m p l i s h -  



i n g  t h e  same end. F u r t h e r ,  w i l l f u l  non -comp l i ance  w i t h  t h e  con-  

d i t i o n  subsequen t  c o u l d  b e  t h e  s u b j e c t  o f  a  s e p a r a t e  c r i m i n a l  

c h a r g e .  The S c o t t  c o u r t  n o t e d  t h a t  t h e  a l l e g e d  f a i l u r e  by t h e  

d e f e n d a n t  t o  p e r f o r m  a  f u t u r e  a c t  i n  c o m p l i a n c e  w i t h  a  p l e a  nego- 

t i a t i o n  agreement  c o u l d  n o t  be a  l a w f u l  b a s i s  t o  v a c a t e  a  p r e -  

v i o u s l y  imposed  l a w f u l  s e n t e n c e .  

I n  t h i s  case ,  D e f e n d a n t  e n t e r e d  a  p l e a  t o  t r a f f i c k i n g  i n  

c o c a i n e .  The S t a t e  f i l e d  a  m o t i o n  f o r  r e d u c t i o n  o f  s e n t e n c e  p u r -  

s u a n t  t o  S e c t i o n  893 .135 (3 ) ,  F l a .  S t a t .  ( 1983 ) .  H a v i n g  made t h i s  

m o t i o n ,  t h e  s t a t u t o r y  minimum p e n a l t i e s  a s s o c i a t e d  w i t h  t r a f f i c k -  

i n g  i n  c o c a i n e  w e r e  p r o p e r l y  e l i m i n a t e d ,  and t h e  s e n t e n c e  was 

w i t h i n  t h e  t r i a l  c o u r t ' s  d i s c r e t i o n .  C h e r r y ,  s u p r a .  The t r i a l  

j u d g e  l a w f u l l y  e x e r c i s e d  h i s  d i s c r e t i o n  and imposed  t h e  l a w f u l  

s e n t e n c e  o f  seven  y e a r s  i m p r i s o n m e n t .  As a  c o n d i t i o n  subsequen t ,  

De fendan t  was t o  g i v e  a  s t a t e m e n t  t o  t h e  S t a t e .  D e f e n d a n t  was 

f i n g e r p r i n t e d  a n d  b e g a n  s e r v i n g  h i s  s e n t e n c e .  The s e n t e n c i n g  

h e a r i n g  ended. De fendan t  had an  e x p e c t a t i o n  o f  f i n a l i t y  i n  h i s  

s e n t e n c e  a t  t h i s  p o i n t .  F a r b e r  v .  S t a t e ,  409 So2d 72 ( F l a .  3  DCA 

1982)  . F l o r i d a  l a w  p r o v i d e s  no r i g h t  o f  a p p e a l ,  o r  r e v i e w ,  on t h e  

p a r t  o f  t h e  S t a t e  t o  i n c r e a s e  a  l a w f u l l y  imposed  l e g a l  s e n t e n c e .  

The p r o s e c u t o r  c o u l d  have  t a k e n  a  p r o f f e r  f rom Defendan t  

as  t o  t h e  s t a t e m e n t  t h a t  t h e  S t a t e  assumed t h e  d e f e n d a n t  w o u l d  

g i v e .  Mo reove r ,  t h e  S t a t e  c o u l d  have r e q u e s t e d  t h e  t r i a l  j u d g e  

t o  d e f e r  s e n t e n c i n g  u n t i l  a f t e r  D e f e n d a n t ' s  s t a t e m e n t  ( c o n d i t i o n  

s u b s e q u e n t )  was t a k e n .  I n d e e d ,  t h e  t r i a l  j u d g e ,  o n  h i s  own, 



c o u l d  have  d e f e r r e d  s e n t e n c i n g  f o r  p u r p o s e s  o f  a l l o w i n g  t h e  S t a t e  

t o  t a k e  D e f e n d a n t ' s  s t a t e m e n t .  ( I t  i s  t o  b e  n o t e d  t h a t  s u c h  

d e f e r r a l  o f  s e n t e n c e  i s  n o t  c o n t r a r y  t o  S e c t i o n  8 9 3 . 1 3 5 ( 2 ) ,  

F l a . S t a t  ( 1 9 8 3 1 ,  i n  t h a t  t h e  t r i a l  c o u r t  was r e l i e v e d  o f  t h a t  

m a n d a t e  p u r s u a n t  t o  t h e  S t a t e ' s  m o t i o n  t o  r e d u c e  s e n t e n c e ) .  

P l u s ,  t h e r e  were o t h e r  means, n o t  c o n s t i t u t i o n a l l y  p r o h i b i t e d  o f  

s a t i s f y i n g  t h e  S t a t e ' s  c o n c e r n s .  H o w e v e r ,  t h e  manne r  i n  w h i c h  

t h e  S t a t e  a n d  t h e  t r i a l  c o u r t  p r o c e e d e d  was w i t h o u t  l e g a l  

a u t h o r i t y  and was c o n s t i t u t i o n a l l y  u n a c c e p t a b l e .  

De fendan t  r e c o g n i z e s  t h a t  U n i t e d  S t a t e s  v.  D i F r a n c e s c o ,  

s u p r a ,  i n v o l v e d  a  c a s e  w h e r e i n  t h e  U n i t e d  S t a t e s  Supreme C o u r t  

h a d  o c c a s i o n  t o  r e v i e w  a  s e n t e n c e  w h i c h  was a p p e a l e d  b y  t h e  

government  because  i t  t h o u g h t  an i n c r e a s e d  s e n t e n c e  was w a r r a n t e d  

i n a s m u c h  a s  d e f e n d a n t  was c l a s s i f i e d  a s  " d a n g e r o u s  s p e c i a l  

o f f e n d e r . "  The m a t t e r  o f  whe the r  o r  n o t  t h e  d e f e n d a n t ' s  d o u b l e  

j e o p a r d y  r i g h t s  w e r e  b e i n g  v i o l a t e d  by  t h e  g o v e r n m e n t ' s  a p p e a l  

was t h e  i s s u e  b e f o r e  t h e  c o u r t .  The c o u r t  r e v i e w e d  t h e  h i s t o r y  

o f  t h e  d o u b l e  j e o p a r d y  c l a u s e ,  and c o n c l u d e d  t h a t  t h e  d e f e n d a n t ' s  

d o u b l e  j e o p a r d y  r i g h t s  w e r e  n o t  b e i n g  v i o l a t e d  b y  t h e  

g o v e r n m e n t ' s  a p p e a l  o f  t h e  d e f e n d a n t ' s  sen tence .  U l t i m a t e l y ,  t h e  

c o u r t ' s  d e c i s i o n  t u r n e d  upon t h e  f a c t  t h a t  t h e  government  had a  

s t a t u t o r i l y  g r a n t e d  r i g h t  t o  r e v i e w  t h i s  t y p e  o f  s e n t e n c e ,  and 

t h e  de fendan t  was c h a r g e d  w i t h  knowledge  o f  t h a t  s t a t u t e  and i t s  

a p p e a l  p r o v i s i o n s .  C o n s e q u e n t l y ,  t h e  d e f e n d a n t  had  no e x p e c t a -  

t i o n  o f  f i n a l i t y  i n  h i s  s e n t e n c e  u n t i l  t h e  a p p e a l  was c o n c l u d e d  



o r  t h e  t i m e  t o  a p p e a l  h a d  e x p i r e d .  A f t e r  n o t i n g  t h a t  L a n g e ,  

s u p r a ,  o b s e r v e d  t h a t  t o  impose  a  y e a r ' s  i m p r i s o n m e n t  a f t e r  f i v e  

days  had  been s e r v e d  on  a  l e s s e r  s e n t e n c e  was t o  p u n i s h  t w i c e  f o r  

t h e  same o f f e n s e ,  t h e  c o u r t  r e a f f i r m e d  t h e  v a l i d i t y  o f  L a n g e ,  

s u p r a ,  and Benz, s u p r a ,  i n  t h e i r  own c o n t e x t s .  As n o t e d  by t h e  

U n i t e d  Supreme C o u r t  i n  D i F r a n c e s c o ,  on page 139 ,  

" A l t h o u g h  i t  m i g h t  b e  a r g u e d  t h a t  
t h e  d e f e n d a n t  p e r c e i v e s  t h e  l e n g t h  
o f  h i s  s e n t e n c e  a s  f i n a l l y  d e t e r -  
m i n e d  when h e  b e g i n s  t o  s e r v e  i t ,  
and t h a t  t h e  t r i a l  j u d g e  s h o u l d  b e  
p r o h i b i t e d  f rom t h e r e a f t e r  i n c r e a s -  
i n g  t h e  s e n t e n c e ,  t h a t  a rgument  has  
n o  f o r c e  w h e r e  a s  i n  t h e  dangerous  
s p e c i a l  o f f e n d e r  s t a t u t e ,  C o n g r e s s  
h a s  s p e c i f i c a l l y  p r o v i d e d  t h a t  t h e  
s e n t e n c e  i s  s u b j e c t  t o  a p p e a l .  Un- 
d e r  such  c i r c u m s t a n c e s  t h e r e  can  be  
n o  e x p e c t a t i o n  o f  f i n a l i t y  i n  t h e  
o r i g i n a l  s e n t e n c e .  

F o l l o w i n g  D i F r a n c e s c o ,  s u p r a ,  v a r i o u s  f e d e r a l  c o u r t s  o f  

a p p e a l  h a v e  n o t e d  t h a t  t h e  5 t h  Amendment p r o h i b i t i o n  a g a i n s t  

r e s e n t e n c i n g  f o r  t h e  same o f f e n s e  b a r s  an i n c r e a s e  i n  a  l e g a l  

s e n t e n c e  once i t  has  been imposed  and t h e  d e f e n d a n t  has  commenced 

s e r v i n g  i t .  T h i s  h o l d s  t r u e  even if a  c o u r t  a l t e r s  t h e  s e n t e n c e  

s o l e l y  t o  c o n f o r m  t o  i t s  o r i g i n a l  i n t e n t .  U n i t e d  S t a t e s  v .  

Winqender ,  711  F2d 869 ( 9 t h  C i r c u i t  1983 ) ;  U n i t e d  S t a t e s  v .  Naas, 

755 F2d 1133 ( 5 t h  C i r c u i t  1 9 8 5 ) .  

O f  c o u r s e ,  t h e  S t a t e  w o u l d  r e l y  upon cases  such  a s  Brown 

v.  S t a t e ,  s u p r a .  I n  t h a t  case ,  t h e  d e f e n d a n t  e n t e r e d  an nego-  

t i a t e d  c o n d i t i o n a l  p l e a  w h i c h  was a c c e p t e d  by  t h e  t r i a l  j u d g e  on 



t h e  b a s i s  o f  d e f e n d a n t ' s  r e p r e s e n t a t i o n  t h a t  he w o u l d  l a t e r  p e r -  

f o r m  c e r t a i n  a c t s ,  name ly  s u b m i t  t o  a  l i e  d e t e c t o r  t e s t ,  a p p e a r  

b e f o r e  a  g r a n d  j u r y ,  a n d  t e s t i f y  t r u t h f u l l y  a g a i n s t  a  c o -  

d e f e n d a n t .  T h i s  H o n o r a b l e  C o u r t  h e l d  t h a t ,  d e s p i t e  t h e  f a c t  t h a t  

j e o p a r d y  a t t a c h e d  when t h e  t r i a l  j u d g e  a c c e p t e d  t h e  p l e a ,  i t  was 

n o t  a  v i o l a t i o n  o f  t h e  d o u b l e  j e o p a r d y  c l a u s e  t o  v a c a t e  t h e  

d e f e n d a n t ' s  p l e a  a n d  r e p r o s e c u t e  him when h e  d i d  n o t  h o n o r  t h e  

c o n d i t i o n s  o f  t h e  c o n d i t i o n a l  p l e a .  I t  i s  t o  be n o t e d  t h a t ,  i n  

Brown, c o n t r a r y  t o  t h e  p e r s e n t  case ,  t h e  d e f e n d a n t  h a d  n o t  y e t  

been  s e n t e n c e d  when h e  r e n e g e d  o n  h i s  b a r g a i n ,  n o r  had  t h e  d e f e n -  

d a n t  b e g u n  s e r v i n g  any  s e n t e n c e .  

Brown d i d  n o t  p u r p o r t  t o  o v e r r u l e  T r o u p e  v .  Rowe, s u p r a ,  

n o r  d i d  B rown d i s a p p r o v e  o r  l i m i t  t h e  h o l d i n g  o f  T r o u p e  v. Rowe. 

I n d e e d ,  B r o w n  s e r v e s  a  s i t u a t i o n  where a  d e f e n d a n t  h a s  n o t  y e t  

b e e n  s e n t e n c e d  w h i l e  T r o u p e  v. Rowe, s e r v e s  a  s i t u a t i o n  where a  

d e f e n d a n t  h a s  a l r e a d y  b e e n  s e n t e n c e d  a n d  b e g u n  s e r v i n g  t h a t  

s e n t e n c e .  T h i s  d i s t i n c t i o n  c o i n c i d e s  w i t h  t h e  d o u b l e  j e o p a r d y  

p r o t e c t i o n s  a f f o r d e d  b y  t h e  U n i t e d  S t a t e s  a n d  F l o r i d a  

C o n s t i t u t i o n s ,  a s  n o t e d  i n  t h e  above  a n a l y s i s .  

Q u i t e  o b v i o u s l y ,  t h e  c o n c e r n s  s t a t e d  i n  Brown,  s u p r a ,  a s  

t o  t h e  d i l u t i o n  o f  t h e  p l e a  b a r g a i n i n g  p r o c e s s  s h o u l d  a  d e f e n d a n t  

b e  a l l o w e d  t o  r e c e i v e  t h e  b e n e f i t  o f  a  n e g o t i a t e d  p l e a  a n d  t h e n  

r e n e g e  o n  h i s  o b l i g a t i o n s  u n d e r  t h e  p r o t e c t i o n  o f  t h e  d o u b l e  

j e o p a r d y  c l a u s e ,  a r e  l e g i t i m a t e  c o n c e r n s .  However ,  s u c h  d i l u t i o n  

o f  t h e  p l e a  b a r g a i n i n g  p r o c e s s  d o e s  n o t  t a k e  p l a c e  u n l e s s  h e  



c o u r t  a t t e m p t s  t o  a t t a c h  a  c o n d i t i o n  subsequent  t o  t h e  i m p o s i t i o n  

o f  sen tence ,  a  c i r c u m s t a n c e  t h a t  i s  e s s e n t i a l l y  a  non - s e q u i t u r  

inasmuch as a  judgement  o f  c o n v i c t i o n  and s e n t e n c e  i s  c o m p l e t e  i n  

i t s e l f  a n d  l e g a l l y  i n c a p a b l e  o f  b e i n g  s u b j e c t  t o  a  c o n d i t i o n  

subsequen t .  S c o t t ,  sup ra .  

The f i n a l  s t e p  i n  a  p l e a  b a r g a i n i n g  p r o c e s s  i s  t h e  

s e n t e n c e .  I n  o r d e r  t o  i n s u r e  t h a t  a l l  p a r t i e s  r e c e i v e  t h e  

b e n e f i t  o f  t h e  b a r g a i n  i n  a  p l e a  n e g o t i a t i o n ,  t h e  sen tence  must 

b e  d e f e r r e d  u n t i l  t h e  S t a t e  r e c e i v e s  t h e  b e n e f i t  o f  t h i s  b a r g a i n .  

If t h e  S t a t e  does n o t  r e c e i v e  t h e  b e n e f i t  o f  t h i s  b a r g a i n ,  t h e n  

t h e  t r i a l  c o u r t  i s  n o t  bound by any s e n t e n c e  n e g o t i a t i o n ,  and can  

s e n t e n c e  de fendan t  t o  any t e r m  a u t h o r i z e d  by  l a w .  Moreover ,  i f  

t h e  S t a t e  d o e s  n o t  r e c e i v e  t h e  b e n e f i t  o f  t h i s  b a r g a i n ,  t h e  

d e f e n d a n t ' s  p l e a  ( b e f o r e  s e n t e n c i n g )  can  be w i t h d r a w n  and a  n o t  

g u i l t y  p l e a  e n t e r e d  on h i s  b e h a l f .  Thus, t h e  p o l i c y  r e a s o n s  ad- 

v a n c e d  b y  t h e  S t a t e ,  a s  t o  t h e  d i l u t i o n  o f  t h e  p l e a  b a r g a i n i n g  

p r o c e s s ,  a r e  u n p e r s u a s i v e .  There  a r e  o t h e r  means, n o t  c o n s t i t u -  

t i o n a l l y  p r o h i b i t e d ,  o f  a c c o m p l i s h i n g  t h e  same end. 

S i m i l a r l y ,  t h e  S t a t e ' s  a r g u m e n t  t h a t  De fendant  wa i ved  

h i s  d o u b l e  j e o p a r d y  r i g h t s  b y  a g r e e i n g  t o  t h e  c o n d i t i o n  s u b -  

sequen t  a r e  u n p e r s u a s i v e .  The f a c t  r e m a i n s  t h a t  t h e  s t a t e  c a n n o t  

a p p e a l  o r  s e e k  r e v i e w  o f  a  m a t t e r  u n l e s s  t h e r e  i s  s p e c i f i c  

a u t h o r i t y  g r a n t i n g  t h e  S t a t e  such  r i g h t .  S t a t e  v.  C .  C . ,  

476 So2d 144  ( F l a .  1985 ) .  There  i s  no l e g a l  a u t h o r i t y  g i v i n g  t h e  

S t a t e  t h e  r i g h t  t o  seek a  r e v i s i t a t i o n  o f  a  l e g a l  s e n t e n c e  l a w -  



f u l l y  imposed .  Thus,  t h e  t r i a l  c o u r t  d i d  n o t  h a v e  j u r i s d i c t i o n  

t o  e n t e r t a i n  s u c h  a  r e q u e s t ,  and s u c h  j u r i s d i c t i o n  c o u l d  n o t  b e  

g r a n t e d  b y  c o n s e n t ,  w a i v e r ,  s t i p u l a t i o n ,  o r  a g r e e m e n t .  H a d l e y  v .  

H a d l e y ,  1 4 0  So2d 326 ( F l a .  3 DCA 1 9 6 2 ) .  

F i n a l l y ,  t h e  S t a t e ' s  r e l i a n c e  upon  M i l l e r  v .  Swanson, 

s u p r a ,  and  Lerman v .  C o r n e l i u s ,  s u p r a ,  d e s e r v e s ,  a t  b e s t ,  ques -  

t i o n a b l e  r e s p e c t .  T h o s e  c a s e s  p u r p o r t e d  t o  r e l y  u p o n  t h i s  

C o u r t ' s  o p i n i o n  i n  Brown, s u p r a ,  t o  s u s t a i n  a  r e p r o s e c u t i o n  o f  

d e f e n d a n t s  a f t e r  s e n t e n c e  had a l r e a d y  been  imposed  upon  them and  

t h e y  had a l r e a d y  begun  s e r v i n g  t h e i r  s e n t e n c e .  H o w e v e r ,  B r o w n  

d e a l t  w i t h  a  p r e s e n t e n c e  s i t u a t i o n .  Brown d i d  n o t  p u r p o r t  t o  i n -  

d i c a t e  t h a t  a  l e g a l  s e n t e n c e  l a w f u l l y  imposed  w h i c h  h a d  a l r e a d y  

begun  t o  be s e r v e d  c a n  s u b s e q u e n t l y  be i n c r e a s e d .  Brown s t a n d s  

f o r  t h e  p r o p o s i t i o n ,  a t  m o s t ,  t h a t  a  p l e a  c a n  b e  v a c a t e d  a f t e r  i t  

h a s  been  a c c e p t e d  b y  t h e  c o u r t ,  if i t  i s  d e t e r m i n e d  b y  c o m p e t e n t  

p r o o f  t h a t  t h e  p l e a  b a r g a i n  was n o t  h o n o r e d  b y  t h e  d e f e n d a n t .  A 

t r i a l  j u d g e  i s  n o t  bound  b y  a  p l e a  ag reement .  

On t h e  o t h e r  hand,  M i l l e r  v .  Swanson, s u p r a ,  and Lerman 

v .  C o r n e l i u s ,  s u p r a  w h i l e  l a w  p u r p o r t i n g  t o  r e l y  e n t i r e l y  u p o n  

Brown,  s u p r a ,  go f u r t h e r  t h a n  Brown,  a n d  i n d i c a t e  t h a t  n o t  o n l y  

may a  p l e a  b e  v a c a t e d  when a  d e f e n d a n t  d o e s  n o t  h o n o r  a  p l e a  

b a r g a i n ,  b u t  a l s o  a  l a w f u l l y  i m p o s e d  l e g a l  s e n t e n c e  w h i c h  h a s  a l -  

r e a d y  b e g u n  t o  b e  s e r v e d  may b e  v a c a t e d  a n d  s u b s e q u e n t l y  

i n c r e a s e d .  T h i s  r e l i a n c e  o n  Brown i s  m i s p l a c e d .  I t  expands  t h e  



h o l d i n g  o f  Brown t o  t h e  p o i n t  o f  o v e r r u l i n g  T r o u p e  v .  Rowe, w h i c h  

Brown d i d  n o t  p u r p o r t  t o  do.  

T h i s  p o i n t  was n o t  l o s t  o n  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  

A p p e a l  i n  t h e  p r e s e n t  c a s e  f o r ,  a s  s t a t e d  b y  t h a t  c o u r t :  

" T h e  S t a t e  d i r e c t s  u s  t o  B r o w n  v .  
S t a t e ,  367 So2d 616 ( F l a .  1 9 7 9 ) .  I n  
Brown, t h e  C o u r t  h e l d  t h a t  a l t h o u g h  
j e o p a r d y  d o e s  i n d e e d  a t t a c h  when t h e  
t r i a l  c o u r t  a c c e p t s  a  d e f e n d a n t ' s  
n e g o t i a t e d  and  c o n d i t i o n a l  p l e a ,  t h e  
p l e a  may b e  v a c a t e d  if t h e  d e f e n d a n t  
f a i l s  t o  p e r f o r m  a  c o n d i t i o n  o f  h i s  
p l e a  a g r e e m e n t .  The s t a t e  c a n  t h e n  
r e o r o s e c u t e .  I t  m u s t  b e  n o t e d  t h a t  
i n  Brown t h e  d e f e n d a n t  had n o t  been  
s e n t e n c e d  when t h e  c o u r t  v a c a t e d  h i s  
p l e a .  T h i s  d i s t i n c t i o n  i s  c r u c i a l  
t o  o u r  u n d e r s t a n d i n g  o f  t h e s e  t w o  
c a s e s .  S i n c e  t h e y  d e a l  w i t h  d i f -  
f e r e n t  s t a g e s  o f  t h e  c r i m i n a l  
p r o c e e d i n g ,  one p r i o r  t o  s e n t e n c i n g  
a n d  o n e  a f t e r  s e n t e n c i n g  w a s  
c o m p l e t e d ,  we s e e  n o  c o n f l i c t  b e -  
t w e e n  them. T r o u p e  v .  Rowe h a s  n o t  
b e e n  o v e r r u l e d  b y  B r o w n ,  e i t h e r  
e x p r e s s l y  o r  i m p l i e d l y . "  

I n  t h e  f i n a l  a n a l y s i s ,  t h e  S t a t e  c o u l d  h a v e  and s h o u l d  

h a v e  o b t a i n e d  t h e  s t a t e m e n t  f r o m  t h e  D e f e n d a n t  p r i o r  t o  h i s  a c -  

t u a l  s e n t e n c i n g  a n d ,  i n  t h a t  way ,  t h e  S t a t e  w o u l d  know b e f o r e  

s e n t e n c i n g  w h e t h e r  o r  n o t  i t  w o u l d  b e  s a t i s f i e d  w i t h  t h e  

s t a t e m e n t .  A t  t h e  v e r y  l e a s t ,  a  p r o f f e r  s h o u l d  h a v e  been  t a k e n  

b y  t h e  S t a t e  f rom t h e  D e f e n d a n t .  The F o u r t h  D i s t r i c t  C o u r t  o f  

A p p e a l ,  i n  t h e  O p i n i o n  p r e s e n t l y  u n d e r  r e v i e w ,  n o t e d  t h a t  t h i s  

w h o l e  s i t u a t i o n  c o u l d  h a v e  been  a v o i d e d  h a d  t h e  S t a t e  i n s i s t e d  

upon  r e c e i v i n g  t h e  n a t u r e  o f  t h e  s t a t e m e n t  p r i o r  t o  t h e  i m p o s i -  



t i o n  o f  t h e  D e f e n d a n t ' s  s e n t e n c e .  A t  t h i s  p o i n t ,  t h e  S t a t e  

h a v i n g  Itmade i t s  b e d , "  i t  c a n n o t  a t t e m p t  t o  I t r e m a k e  i t s  b e d t t  i f ,  

i n  s o  d o i n g ,  D e f e n d a n t ' s  r i g h t s  a r e  t r a m p l e d  u p o n .  S u c h  i n d u l -  

g e n c e  i s  n o t  t h e  S t a t e ' s  p r i v i l e g e  u n d e r  t h e s e  c i r c u m s t a n c e s ,  

n o r  c a n  t h i s  C o u r t  a l l o w  i t .  T h e  S t a t e  c a n  s e e k  c o n t e m p t  o r  p e r -  

j u r y  c h a r g e s  a g a i n s t  D e f e n d a n t ,  b u t  i t  c a n n o t  s e e k  t o  i n s t i t u t e  a 

r e v i e w  o f  D e f e n d a n t ' s  l e g a l  s e n t e n c e ,  by  a r b i t r a r i l y  a n d  s u b j e c -  

t i v e l y  c o n c l u d i n g ,  w i t h o u t  e v e n  s o  much a s  p r e s e n t i n g  a n y  mat te rs  

o r  e v i d e n c e  t o  b a c k  u p  i t s  c o n c l u s i o n s ,  t h a t  D e f e n d a n t ' s  s t a t e -  

m e n t  was a n  u n t r u t h .  

The  c e r t i f i e d  q u e s t i o n  m u s t  b e  a n s w e r e d  i n  t h e  n e g a t i v e ,  

a n d  t h e  d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  a p p r o v e d .  



CONCLUSION 

Based upon t h e  f o r e g o i n g  a r g u m e n t s ,  s u p p o r t e d  b y  t h e  

c i r c u m s t a n c e s  and a u t h o r i t i e s  p r e s e n t e d  t h e r e i n ,  D e f e n d a n t  wou ld  

r e s p e c t f u l l y  r e q u e s t  t h a t  t h i s  H o n o r a b l e  C o u r t  a n s w e r  t h e  c e r -  

t i f i e d  q u e s t i o n  i n  t h e  n e g a t i v e ,  and  a p p r o v e  t h e  d e c i s i o n  o f  t h e  

F o u r t h  D i s t r i c t  C o u r t  o f  Appea l .  
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