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INTRODUCTION 

Pe t i t i one r  was the Appellant i n  the  Third D i s t r i c t  

Court of Appeal and the the  p l a i n t i f f  i n  the t r i a l  cour t .  

Res.pondents were the  Appellees i n  the Third D i s t r i c t  Court 

of Appeal and were the  defendants i n  the t r i a l  cour t .  In  

t h i s  Brief Pe t i t i one r  w i l l  be re fe r red  t o  as i t  stands be- 

fo r e  t h i s  Court and, a l t e rna t i ve ly ,  as "Blue Cross". Appel- 

l ees  w i l l  be co l l ec t i ve ly  re fe r red  t o  as  Respondents o r  as  

"MIAMI" .  The symbol "A" stands f o r  P e t i t i o n e r ' s  Appendix 

which accompanies t h i s  Br ie f .  

STATEmNT OF THE CASE AND FACTS 

This i s  a Pet i t ion f o r  Discretionary Review of the  

decision of the  Third D i s t r i c t  Court of Appeal affirming 

the  t r i a l  cou r t ' s  dismissal  of Blue Cross ' Complaint f o r  

common-law indemnification. The f a c t s  and the  argument in  

t h i s  matter a r e  i d e n t i c a l  t o  those previously made by t h i s  

same Pe t i t i one r  i n  the  case of BLUE CROSS AND BLUE SHIELD 

OF FLORIDA, I N C .  VS. RYDER TRUCK RENTAL, I N C .  , present ly  

pending before t h i s  Supreme Court as  Case No. 67,591, being 

an appeal from the  Third D i s t r i c t  Court of Appeal, Case 

No. 84-2053. This Supreme Court accepted j u r i sd i c t i on  of 

Ryder i n  i t s  order entered February 25 ,  1986 (A-17), and 

o r a l  argument i s  s e t  f o r  June 4,  1986. 

In  the i n s t a n t  Miami case,  the  f a c t s  were t h a t  Blue 

Cross' subscriber  Rafael Alfonso, J r . ,  was an occupant of an 

automobile involved i n  a c o l l i s i o n  with severa l  vehicles  

variously owned and/or driven and/or maintained and/or 



manufactured by Res.pondents . Rafael Alfonso, Jr . sus-  

ta ined  pers-anal i n j u r i e s  n e c e s s i t a t i n g  h o s p i t a l i z a t i o n  

and phys ic ians '  s e r v i c e s .  On o r  about September of 1981 

Rafael Alfonso, f a t h e r  and guardian of Rafael Alfonso, Jr .  

f i l e d  s u i t  i n  the  C i r c u i t  Court of Dade County, F lo r ida  

aga ins t  a l l  defendants fo r  t h e  i n j u r i e s  h i s  son sus ta ined .  

The case was t r i e d  by ju ry ,  r e s u l t i n g  i n  a v e r d i c t  i n  

excess of TEN MILLION DOLLARS i n  favor of t h e  p l a i n t i f f s .  

P r i o r  t o  the  ten  m i l l i o n  d o l l a r  v e r d i c t ,  Blue Cross 

commenced a sepa ra te  common-law indemnif icat ion a c t i o n  i n  

the  C i r c u i t  Court of Dade County, F l o r i d a ,  seeking recovery 

aga ins t  a l l  Respondents he re in  (who were the  defendants i n  

the  s u i t  brought by Rafael Alfonso, Jr .  and h i s  f a t h e r ) .  

The Amended Complaint (A. 1-5) sought common-law indemni- 

f i c a t i o n  from defendants f o r  the  payment by Blue Cross of 

$117,872.96 t o  o r  on behalf  of Rafael Alfonso, Jr .  f o r  the  

i n j u r i e s  he sus ta ined  a s  a r e s u l t  of t h e  negligence of t h e  

defendants.  Said payments were requi red  of Blue Cross pur- 

suant  t o  a group h e a l t h  insurance con t rac t  issued by Blue 

Cross covering Rafael Alfonso, J r . ,  and had no connection 

whatsoever wi th  automobile coverage. 

The defendants below f i l e d  Motions t o  Dismiss the  

Amended Complaint (A. 6-7 and A.8-9) based on a u t h o r i t y  of 

Blue Cross and Blue Shie ld  of F lo r ida .  Inc .  v s .  Ryder Truck 

Rental ,  I n c . ,  472 So. 2d. 1373 (F la .  3rd DCA 1985). The 



t r ia l  c o u r t  s.ulis,equently e n t e r e d  i t s  Order d i smiss ing  t h e  

Amended Complaint (A. 10) and t h i s  P e t i t i o n e r  f i l e d  a  t imely 

Not ice  of  Appeal. The Third  D i s t r i c t  Court e n t e r e d  i t s  

opinfon (A. 11) a f f i rming  t h e  d i s m i s s a l  based s o l e l y  on 

t h e  a u t h o r i t y  i n  i t s  dec i s ion  of  Blue Cross and Blue 

Sh ie ld  of  F l o r i d a ,  I n c .  v s .  Ryder Truck Ren ta l ,  I n c . ,  sup ra .  

(A.  12-16).  

I n  t h a t  Rvder d e c i s i o n  t h e  Thi rd  D i s t r i c t  Court ex- 

p r e s s l y  dec l a red  t h a t  5627.7372 F l a .  S t a t .  (1977) was v a l i d ,  

t h a t  i t  opera ted  t o  p rec lude  a  h e a l t h  i n s u r e r  such as  Blue 

Cross from seek ing  subroga t ion  a g a i n s t  t h e  t o r t f e a s o r ,  and 

t h a t  Blue Cross was n o t  possessed of  a  common-law r i g h t  

of  indemnity a g a i n s t  t h e  t o r t f e a s o r .  F i n a l l y ,  t h e  c o u r t  

e x p r e s s l y  construed a  p r o v i s i o n  of t h e  F l o r t d a  C o n s t i t u t i o n  

by ho ld ing  t h a t  a  d i s m i s s a l  of  Blue Cross '  indemnif ica t ion  

c la im d i d  n o t  v i o l a t e  t h e  r i g h t  of  access  t o  t h e  c o u r t s  a s  

guaranteed by A r t .  I ,  521 F l a .  Const.  Timely p e t i t i o n  f o r  

d i s c r e t i o n a r y  review i n  t h i s  c o u r t  was thereupon f i l e d .  

SUMMARY OF ARGUMENT 

The Thi rd  D i s t r i c t  C o u r t ' s  pe r  curiam af f i rmance ,  making 

s p e c i f i c  r e f e r e n c e  t o  Ryder and t h e  f a c t  t h a t  Ryder has been 

accepted f o r  review by t h i s  c o u r t ,  c r e a t e s  a  prima f a c i e  

express  c o n f l i c t  and a l lows  t h i s  Supreme Court t o  e x e r c i s e  

j u r i s d i c t i o n  over t h i s  m a t t e r .  

This  Court and t h e  F l o r i d a  D i s t r i c t  Courts  of  Appeal 



have uniformly recognized t h a t  e q u i t y  f u r n i s h e s  a  b a s i s  

f o r  indemnity where one d i scha rges  a  duty  owed by him 

bu t  which, a s  between himself  and ano the r ,  should have 

been d i scharged  by t h e  o t h e r .  Thus t h e  Third  D i s t r i c t  

Court of Appeal ' s  d e c i s i o n  i n  t h i s  c a s e ,  based on Ryder, 

e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  t h i s  C o u r t ' s  and 

t h e  o t h e r  D i s t r i c t  Cour t s '  d e c i s i o n s ,  such c o n f l i c t  being 

s u f f i c i e n t  t o  invoke j u r i s d i c t i o n  of t h i s  c o u r t .  

The Third  D i s t r i c t  Cour t ' s  a p p l i c a t i o n  of  t h e  C o l l a t e r a l  

Source S t a t u t e  p rec lud ing  Blue Cross '  c la im f o r  recovery  from 

Respondents was an expressed  d e c l a r a t i o n  of t h e  v a l i d i t y  of 

t h a t  s t a t u t e  s u f f i c i e n t  t o  invoke t h i s  Cour t ' s  d i s c r e t i o n a r y  

j u r i s d i c t i o n .  

The Thi rd  D i s t r i c t  Cour t ' s  op in ion  u n c o n s t i t u t i o n a l l y  

depr ived  Blue Cross of i t s  r i g h t  t o  access  t o  t h e  c o u r t s  of 

t h i s  S t a t e  by exp res s ly  cons t ru ing  a  p rov i s ion  of t h e  F l o r i d a  

C o n s t i t u t i o n  i n  ho ld ing  t h a t  Blue Cross had no r i g h t  t o  indemni- 

f i c a t i o n  from Respondents, such express  c o n s t r u c t i o n  being su f -  

f i c i e n t  t o  invoke t h e  d i s c r e t i o n a r y  j u r i s d i c t i o n  of t h i s  c o u r t .  

ARGUMENT 

I .  THE PER CURIAM OPINION OF THE DISTRICT COURT OF 
APPEAL CONSTITUTES PRIMA FACIE EXPRESS CONFLICT 
AID ALLOWS THE SUPREm COURT TO EXERCISE ITS 
JURISDICTION. 

A l l  p a r t i e s  h e r e t o  should concede t h a t  t h e  f a c t s  of t h i s  

Miami case  a r e  s u b s t a n t i a l l y  t h e  same and n e a r l y  i d e n t i c a l  

w i t h  t h e  f a c t s  of t h e  Ryder case  p r e s e n t l y  pending b e f o r e  

t h i s  Supreme Court .  C e r t a i n l y  t h e  l e g a l  argument and l e g a l  

i s s u e s  a r e  i d e n t i c a l .  However, t h e  op in ion  of t h e  Third 



D i s t r i c t  Court o f a p p e a l r e n d e r e d A p r i l  8 ,  1986 i n  t h i s  

Miami case  (A. 11) was a p e r  curiam af f i rmance .  Normally 

such opinion might n o t  be reviewable  by t h i s  Supreme Court .  

However, t h e  Third  D i s t r i c t  Court ' s  p e r  curiam af f i rmance  

was s p e c f f i c a l l y  s t a t e d  t o  be o n t h e a u t h o r i t y  of  t h e  Ryder 

c a s e ,  and t h e  f a c t  t h a t  t h i s  Supreme Court had g ran ted  r e -  

view was s p e c i f i c a l l y  se t  f o r t h  i n  t h e  p e r  curiam a f f i r m -  

ance ( t o g e t h e r  with, an i n d i c a t i o n  of t h e  d a t e  s e t  f o r  o r a l  

argument) . 

When a D i s t r i c t  Court of Appeal r ende r s  a p e r  curiam 

af f i rmance  d e c i s i o n  based upon a c i t e d  ca se  pending review 

i n  t h e  Supreme Court ,  a prima f a c i e  express  c o n f l i c t  e x i s t s  

and a l lows t h e  Supreme Court t o  e x e r c i s e  j u r i s d i c t i o n .  

J o l l i e  v s .  S t a t e ,  405 So. 2d. 418 ( F l a .  1981). As t h e  

Ryder d e c i s i o n  was c i t e d  by t h e  Third  D i s t r i c t  Court of  

Appeal, and a s  t h e  Ryder dec i s ion  i s  p r e s e n t l y  pending re- 

view i n  t h i s  Supreme Court ,  express  c o n f l i c t  e x i s t s  and t h i s  

Supreme Court should i s s u e  i t s  o rde r  h e r e i n  accep t ing  j u r i s -  

d i c t i o n  of  t h i s  c a s e .  

11 .   THE THIRD DISTRICT COURT OF APPEAL'S OPINION 
EXPRESSLY AND DIRECTLY CONFLICTS W I T H  THE 
DECISION OF THIS COURT AND OTHER DISTRICT COURTS 
OF APPEAL, THAT THE RIGHT OF INDEMNITY ACCRUES 
TO ONE WHO HAS DISCHARGED THE DUTY WHICH IS OWED 
BY HIM BUT WHICH, AS BETWEEN HIMSELF AND ANOTHER 
SHOULD JAVE BEEN DISCHARGED BY THE OTHER, SUCH 
CONFLICT B E I N G  SUFFICIENT TO INVOKE THE JURISDICTION 
OF THIS COURT. 

The fol lowing arguments a r e  made a l t e r n a t i v e l y  t o  Argument 

I above f o r  t h e  purpose of e s t a b l i s h i n g  t h e  necessary  c o n f l i c t .  

Arguments I1 and 111 a r e  b a s i c a l l y  t h e  same arguments made 

by t h i s  P e t i t i o n e r  i n  Ryder. 



With r e s p e c t  t o  e n t i t l e m e n t  t o  indemnif ica t ion  where 

one has discharged the  duty owed by him, bu t  which between 

himself  and another  should have been discharged by the  o t h e r ,  

t h e  Third  D i s t r i c t  Cour t ' s  opinion c i t i n g  Ryder a p p l i e s  a 

gene ra l  p r i n c i p l e  of law contained i n  s e v e r a l  p r i o r  dec i s ions  

i n  a way which completely and e r roneous ly  changes t h e  under- 

l y i n g  b a s i s  f o r  t h e  gene ra l  p r i n c i p l e  of law, and then  ap- 

p l i e s  t h a t  changed p r i n c i p l e  t o  a f a c t u a l  s e t t i n g  t o t a l l y  

d i f f e r e n t  from those  s e t  f o r t h  i n  t h e  cases  c i t e d  by t h e  

Third  D i s t r i c t  Court of Appeal i n  Ryder. Such express  and 

d i r e c t  c o n f l i c t  i s  more than  s u f f i c i e n t  t o  provide  t h i s  

cou r t  w i t h  c o n f l i c t  j u r i s d i c t i o n  over t h i s  m a t t e r .  Sacks 

VS. Sacks,  267 So. 2d 73 ( F l a .  1972);  McBurnette v .  Playground 

Equipment Corp. , 137 So. 2d. 563 ( F l a .  1962).  

The Third D i s t r i c t  Court i n  i t s  Ryder based opinion 

c l e a r l y  r e l i e d  on f o u r  e a r l i e r  c a s e s :  Houdai l le  I n d u s t r i e s  v s .  

Edwards, 374 So. 2d 490 ( F l a .  1979);  S t u a r t  v s .  Hertz  Cor- 

p o r a t i o n ,  351 So. 2d, 703 ( F l a .  1977) ; A l l s t a t e  Insurance 

Company vs .  Met ropol i tan  Dade County, 436 So. 2d. 975 ( F l a .  

3d DCA 1983);  and M i m s  Crane Serv ice  v s .  I n s l e y  Manufacturing 

Corporat ion,  226 So. 2d. 836 ( F l a .  2 DCA 1969) . These f o u r  

cases  s t and  f o r  t h e  p r i n c i p l e  of law t h a t  t he  r i g h t  t o  i n -  

demnity i n u r e s  t o  one who d ischarges  a duty owed by him but  

which, a s  between himself  and ano the r ,  should have been d i s -  

charged by the  o t h e r ,  r e g a r d l e s s  of whether o r  no t  an  express  

c o n t r a c t  of i ndemni f i ca t ion  between the  two e x i s t e d .  Such 

has long been t h e  r u l e  i n  e q u i t y ,  a s  a means of doing complete 

j u s t i c e  between c o n f l i c t i n g  i n t e r e s t  and c la ims .  I n  f a c t ,  t he  



cour t  i n  M i m s  Crane Se rv ice ,  c i t i n g  the  r u l e  i n  41 Am. 

J u r .  2d. Indemnity, $2 ,  recognized " t h a t  p r i n c i p l e s  of 

e q u i t y  f u r n i s h  a  more s a t i s f a c t o r y  b a s i s  f o r  indemnity." 

This r u l e  on indemnity goes on t o  s t a t e  t h a t :  

"A r i g h t  of indemnity has been s a i d  t o  e x i s t  
whenever the  r e l a t i o n  between the  p a r t i e s  i s  
such t h a t  e i t h e r  i n  law o r  i n  e  u i t  t h e r e  i s  + an o b l i g a t i o n  on one p a r t y  t o  i n  emnify the  
o t h e r ,  as where one i s  exposed t o  l i a -  
b i l i t y  by the  wrongful a c t  of another  i n  which 
he does n o t  j o i n , "  [Emphasis suppl ied]  M i m s  
Crane Serv ice  a t  839: s ee  a l s o  S t u a r t .  3 m o .  

The Third D i s t r i c t  Court,  i n  a f f i rming  the  d i smissa l  

of Blue Cross' indemnif ica t ion  cla im based on Ryder, r eas -  

oned t h a t  no " s p e c i a l  r e l a t i o n s h i p "  e x i s t e d  between Blue 

Cross and Miami render ing  the  l a t t e r  l i a b l e  t o  indemnify 

the  former.  The Third D i s t r i c t  h e l d  t h a t  " the p a r t y  seek- 

ing  indemnity must have been v i c a r i o u s l y ,  c o n s t r u c t i v e l y ,  

o r  t e c h n i c a l l y  l i a b l e  f o r  t he  wrongful a c t s  of t h e  p a r t y  

a g a i n s t  whom indemnity was sought". However, the  " v i c a r i o u s ,  

c o n s t r u c t i v e ,  and t e c h n i c a l  l i a b i l i t y "  r e f e r r e d  t o  by the  

Third D i s t r i c t  Court was never def ined i n  the  Houdai l le ;  

S t u a r t ;  A l l s t a t e ;  and M i m s  Crane Serv ice  dec i s ions .  I n s t e a d ,  

those dec is ions  expressed the  r u l e  t h a t  e q u i t y  can form a  

s a t i s f a c t o r y  b a s i s  fo r indemni ty .  Given the  a f o r e c i t e d  

genera l  r u l e  wi th  r ega rd  t o  indemnif ica t ion ,  and given t h a t  

Blue Cross discharged the  duty t o  pay the  i n j u r e d  pe r son ' s  

medical  b i l l s  which otherwise would have been p a i d  by Miami, 

t h e  " s p e c i a l  r e l a t i o n s h i p "  r equ i red  f o r  an indemnity claim 

should have been found i n  equ i ty  by both the  t r i a l  cour t  

and the  Third D i s t r i c t  Court.  



The f o u r  cases  c i t e d  above never  denied a  c la im f o r  

indemnity i n  t h e  type of ca se  a s  h e r e  pends be fo re  t h i s  

c o u r t ,  bu t  i n s t e a d  (and i n  d i r e c t  c o n f l i c t  w i th  t h e  de- 

c i s i o n  of t he  Thi rd  D i s t r i c t  Court i n  t h i s  case)  appear  t o  

approve a  c la im f o r  indemnity i n  cases  such a s  t h i s .  C lea r ly  

t h e  requirement of Blue Cross '  paying medical  b e n e f i t s  f o r  

i n j u r i e s  caused by t h e  n e g l i g e n t  a c t s  of Miami c r e a t e s  a 

" s p e c i a l  r e l a t i o n s h i p "  a s  s u r e l y  a s  occurs  when one p a r t y  

i s  l i a b l e  because another  n e g l i g e n t l y  opera ted  a  r e n t a l  c a r ,  

o r  where one n e g l i g e n t l y  opera ted  a  l e a s e d  c rane .  An "equi-  

t a b l e  ob l iga t ion"  t o  indemnity w i t h i n  t h e  contex t  of t h e  

r u l e  enunc ia ted  i n  M i m s  Crane Se rv i ce  a t  839 and S t u a r t  a t  

705 has  a r i s e n  between Blue Cross and Miami. Therefore  t h e  

Third  D i s t r i c t  Court ,  i n  denying t h e  e q u i t a b l e  o b l i g a t i o n  

of Miami t o  indemnify Blue Cross,  has c r e a t e d  an express  

and d i r e c t  c o n f l i c t  w i th  t h e  d e c i s i o n s  p rev ious ly  enunci-  

a t e d  by Houda i l l e ,  S t u a r t  and M i m s  Crane Se rv i ce  over which 

i s  warranted t h i s  c o u r t ' s  e x e r c i s e  of i t s  d i s c r e t i o n  t o  

review pursuant  t o  F l a .  R .  App . P. 9.030 (a)  (2) (A) ( i v )  . 

III. THE THIRD DISTRICT COURT OF APPEAL'S DENIAL AND 
OVERRULING OF BLUE CROSS ' ARGUMENT RELATING TO 
DENIAL OF ITS RIGHT OF ACCESS TO THE COURTS WAS 
AN EXPRESS CONSTRUCTION OF ART. I ,  $21 ,  FLA. 
CONST., SUFFICIENT TO INVOKE THIS COURT'S JUR-  
ISDICTION. 

Blue Cross a l s o  seeks  j u r i s d i c t i o n  of t h i s  c o u r t  under 

F l a .  R.  App. P .  9.030 (a )  (2) (A) ( i i )  a s  when t h e  Third  D i s -  

t r i c t  C o u r t ' s  d e c i s i o n  adopted Ryder i t  e x p r e s s l y  construed 

a  p r o v i s i o n  of t h e  F l o r i d a  C o n s t i t u t i o n .  Blue Cross argued 

t h a t  i f  $627.7372 ope ra t e s  t o  b a r  bo th  Blue Cross '  



subroga t ion  and indemni f i ca t ion  r i g h t s ,  then  Blue Cross '  

guaran tee  of access  t o  t h e  c o u r t s  f o r  r e d r e s s  of i n j u r y  

pursuant  t o  A r t .  I ,  521, F l a .  Cons t . ,  was u n c o n s i t i t u t i o n a l l y  

v i o l a t e d .  I n  i t s  Ryder based op in ion ,  t h e  Third  D i s t r i c t  h e l d  

t h a t  t h e r e  was no m e r i t  t o  Blue Cross '  c la im t h a t  5627.7372 

was u n c o n s t i t u t i o n a l l y  a p p l i e d  t o  v i o l a t i o n  of A r t .  I ,  521, 

F l a .  Const.  

The Third  D i s t r i c t  Court h e l d  t h a t  no r i g h t  of indemnity 

e x i s t e d  a t  common law. However, our c o u r t s  have long h e l d  t h a t  

even i f  no c o n t r a c t u a l  subroga t ion  o r  i ndemni f i ca t ion  e x i s t s  

a t  law, such r i g h t s  c e r t a i n l y  o r i g i n a t e  i n  and a r e  recognized 

i n  e q u i t y ,  and "A Court may emphasize e i t h e r  o r  both  of t h e  

d o c t r i n e s  when neces sa ry  t o  b r i n g  about e q u i t a b l e  adjustment  

of a  c l a im  founded on r i g h t  and n a t u r a l  j u s t i c e . '  Rebozo 

v .  Royal Indemnity Co., 369 So. 2d. 644, ( F l a .  3d DCA) c e r t  

den.  379 So. 2d. 209 ( F l a .  1979) .  . ." a s  c i t e d  i n  A l l s t a t e ,  

s u p r a .  There could never  be  a  more c l e a r  example of a  c la im 

"founded on r i g h t  and n a t u r a l  j u s t i c e "  than  one f o r  reimburse- 

mentof monies r e q u i r e d  t o  be p a i d  a s  a  d i r e c t  r e s u l t  of  t h e  

neg l igence  of ano the r .  Thus t h e  c la ims of  Blue Cross h e r e i n  

a r e  c l e a r l y  "founded on r i g h t  and n a t u r a l  j u s t i c e  ," a s  stem 

from t h e  F l o r i d a  common law, and should be  en fo rceab le  a s  

a  m a t t e r  o f  r i g h t  i n  t h e  c o u r t s  of  t h i s  S t a t e .  

But t h e  Thi rd  D i s t r i c t  Court e f f e c t i v e l y  s anc t ioned  

t h e  d e s c t r u c t i o n  of Blue Cross '  c l a ims ,  and i n  e f f e c t  h e l d  

t h a t  no reasonable  a l t e r n a t i v e  had t o  be provided by t h e  

l e g i s l a t u r e  t o  p r o t e c t  t h e  r i g h t s  and c la ims abo l i shed ,  and 



f u r t h e r  h e l d  t h a t  no overpowering p u b l i c  n e c e s s i t y  f o r  

a b o l i t i o n  of t h e  r i g h t  had t o  be shohn. Kluger v .  White, 

281 So. 2d. 1 ( F l a .  1973).  Such i s  c l e a r l y  erroneous f o r  

t h e  reasons  s t a t e d  i n  Sec t ion  I1 of t h e  Argument i n  t h i s  

Br ie f  w i th  r ega rd  t o  Blue Cross '  c la im f o r  i ndemni f i ca t ion ,  

and i t  i s  submit ted t h a t  t h e  t r i a l  cou r t  and Thi rd  D i s t r i c t  

Court have improperly construed A r t .  I ,  $21,  F l a .  Cons t . ,  

thus  u n c o n s i t i  t u t i o n a l l y  denying Blue Cross ' access  t o  t h e  

c o u r t s  of  t h i s  S t a t e .  Such express  c o n s t r u c t i o n  of a p ro-  

v i s i o n  of t h i s  S t a t e ' s  c o n s t i t u t i o n  should cause t h i s  c o u r t  

t o  e x e r c i s e  i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  pursuant  t o  F l a .  

R.  App. P .  9 .030(a)  (A) ( i i )  . 

CONCLUSION 

It i s  r e s p e c t f u l l y  submit ted t h a t  t h e  erroneous opin- 

i o n  of t h e  Thi rd  D i s t r i c t  Court must be r e v e r s e d ,  t h a t  j u r -  

i s d i c t i o n  i n  t h i s  cou r t  e x i s t s  under F l a .  R. App. P .  9.030 

(a )  (2) (A) ( i i )  , and ( i v )  , and t h a t  t h e  e x e r c i s e  of t h i s  c o u r t '  s 

d i s c r e t i o n a r y  j u r i s d i c t i o n  t o  cons ider  t h e  m e r i t s  of t h i s  

case  i s  a p p r o p r i a t e  and necessary .  
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