


my money, that I had already stopped taking
my money home from the store with me, I had
started putting it in the safe.

Q. Okay.

A, And so, I said -- we had discussed
before --

Q. You and Tim and Ronnie?

A, Yes, sir.

Q. All right.

A, -— telling Jim that Nancy was at the
house.

Q. What's Nancy's last name?

A, I think it was Bechem. I'm not real
sure.

Q. How old was she?

A. She was fifteen at the time.

Q. Did she live --

A, There in the complex with her mother.
Q. Okay.
A. THat Tim and Ronnie had both -- well,

they knew that that was the way to get Jim to
the apartment and so I was to meet him at the
Volkswagen place and to tell him that Nancy
was at the apartment and when I got to the
Volkswagen place, I waited and Jim didn't
come and finally my name came over the
intercom. I had a telephone call. It was
Jim and he had gone to the wrong Volkswagen
dealership. He had gone to the one on
Phillips Highway and I was at the one on
Atlantic Boulevard which we had used since we
bought the car.

Q. All right., What happened?

A, That he had gone to the wrong
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dealership, so he told me that he was gdgoing
to the store and he would send Chester after
me, which he did.

Q. Chester picked you up?

A. Yes.

Q. About what time was that?

A. About 9:30.

Q. Okay.

A. And I called Tim before Chester got
there and I told him that the plan fell
through and he said, "You know what to do and
you know how to get him here, so do something
positive for a change."

(R, 322-24).

A. (Pause) The first thing I knew it was
11:00 o'clock and I answered the phone and I

said, "Good morning, Scott Furniture." Tim
said, "Good morning, Scott Furniture," back
to me.

Q. Speak up, Jane, if you can. I know that

you've got a cold and it's hard --

A. I'm sorry.
Q. -— even if you didn't have a cold.
A. Tim had answered back, "Good morning,

Scott Furniture," and --
0. What did he say to you?

A, I asked him if everything was all right
and he said, "Everything is going according
to plan. Jim was a good little boy. He did
exactly what we told him to do."™ I asked him
where Stephanie was. He said, "She's in her
room," and I asked where Ronnie was and he
said, "He's right here. Everything was
cool."

Q. Did he tell you where Jim Stone was?
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A. He told me he was in the boXx.
Q. Alive or dead?

A, That he was sitting on it.

(R. 327-30).
None of these hearsay statements could be rebutted.

Nancy Gilliam, who allegedly overheard conversations with
Tim Palmes and Ronnie Straight, also testified to hearsay
statements. According to her, Tim Palmes "told me that I knew
too much and that I would have to go with them" (R. 238). She
then testified to a conversation, full of Tim Palmes' hearsay:

A. Then Tim told me that I was not going to
be in the room, but --

Q. What room are you talking about, Nancy?
A. The back bedroom where -- in the back
bedroom.

Q. All right. Tim told you you were not
going to be in there, but what?

A, That I was going to be with Jane and
Jane was going to take the money from the
cash register and go to the bank.

0. What was she going to do at the bank?

A, Going to get the money out of Jim's
account.,

Q. All right. And what was going to happen
at the apartment, Nancy?

A, Stephanie was supposed to open the door
and let him in.

Q. Now, who was telling you this? Was it
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A, Yes,

Q. Did Ronnie tell you some of this, too?
A, Yes.,

Q. Do you remember which parts Ronnie told
you?

A, No.

Q. But you do remember that he was telling

you parts of this?

A, yes.

Q. All right., Now, what was to happen
after Stephanie let Jim Stone into the

apartment?

A. She was supposed to tell him that I was
in the back bedroom.

Q. Were you going to be there?

A, No.

Q. ‘Was Jim Stone supposed to think you were
there?

A. Yes.,

0. What was going to happen then?

A. They were going to hit him over the head
and then shoot him and then put him in a box.

Q. What was going to happen to the box,
Nancy?

A. It was going to be thrown into a lake.

Q. And what was going to happen after the
box and the body were disposed of?

A. We were doing to go to California.

Q. Who was going to go to California?
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A, Me, Ronnie, Tim, Stephanie and Jane.
Q. All right. Now you told us that Jim
Stone's money from the bank and money from
the cash register were going to be taken?

A. Yes.

Q. Did Ronnie and Tim tell you that
anything else was going to be taken?

A. His credit cards and his car.

Q. All right. And what was the purpose of
taking the credit cards?

A, Tim was going to change his name over to
Jim Stone. He was going to use his
identification.

0. How were you all going to go to
California?

A, By airplane.

Q. Did they tell you how they were going to
get the car out to California?

A, No.

Q. Now, did they tell you anything about
Jim Stoneé's disappearance, how they planned
for it to look?

A. That him and Jane were -- his wife was
to think that him and Jane took off.

Q. Now, did they tell you anything else
that afternoon, Nancy, about Jim Stone, what
they were planning?

A. No.

Q. Nancy, did Ronnie participate in this
conversation?

A. Yes.

Q. Did you believe them?
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(R.

A, Yes.

Q. Nancy, what was your condition when you
went into that apartment that day?

A. I was pretty high, but when I heard my
name mentioned it straightened me out.

She then testified to Jane Albert's hearsay:

A, I was done a couple of months, but Jane
—-—- I had called up Jim and I had kind of
hinted around to him, but he didn't -- he
didn't catch on and he told Jane where I was
and Jane came and talked to me that night and
asked me to come over after I got off work
and me and Angie Clements, a friend of mine
that I was living with at the Beach, came
over there with me and nothing much was said,
you know, except that I wouldn't say
anything, and they asked me would I say
anything and I said no.

Q. Why did Jane come out and get you? What
did she tell you then?

A, She told me not -- she came in and she
told me to go get dressed, she wants to talk
to me, and I told her I was working and she
told me to go get dressed, so I went and I
put on a pair of pants and I went outside
with her and she told me that, you know, they
were afraid that I was going to talk and that
they wanted some reassurance., She wanted me
to go with her then, but I had to work so I
told her I'd come by after work.

Q. And is that when you went by with Angie?
A. Yes.

Q. And what did you tell Tim and Ronnie at
that time?

A, I told them that I wouldn't say anything
because I was involved, too.
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(R. 246-47).

Jane Albert's daughter, Stephanie, continued the hearsay
barrage. She testified to much hearsay, but the most prejudicial
was Tim Palmes' alleged statement: "He told me to tell Jim
goodbye" (R. 568).

The remainder of the transcript is replete with hearsay, but
these three witnesses were particularly damaging. They all
offered purported statements which no one could confront., This
was particularly damaging, since these three witnesses had
special reasons to lie about hearsay:

a. Jane Albert -~ Jane Albert had every reason to

lie. Tim Palmes is dead, executed by the State, based on her
testimony. Ronald Straight is next in line. She is living
comfortably in Jacksonville, not having served a day in prison.

b. Stephanie -- If she did not say what she said, her
mother would go to jail. See App. 13.

C. Nancy Gilliam -- She was a 1l5-year-o0ld runaway,

topless go-go dancer, and dope addict. She testified, and was
not placed in Jjuvenile custody.

Virtually all the hearsay was "justified" and admitted
pursuant to a co-conspirator rule. But the exception was not
applicable. The reliability of the hearsay statements is
virtually nil, and the prejudicial value massive. Their
introduction into evidence rendered the conviction and sentence

fundamentally unreliable, in violation of the fifth, sixth,
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eighth and fourteenth amendments.

The amorphous character of the crime of conspiracy has
necessitated the implementation of safegqguards to prevent abuse
by over-zealous prosecutors. The rule in conspiracy cases is
that the words and acts of conspirators, occurring during the
pendency of and in furtherance of the conspiracy, are substantive
evidence against co-conspirators. From this general rule of
substantive criminal law comes a rule of evidence: under certain
conditions, the out of court statements of one conspirator can
be introduced against a co-conspirator, as an exception to the
rule against hearsay. If certain very specific elements are
demonstrated, such "hearsay" evidence can be introduced in a
criminal case, without violating the confrontation clause,

A, The Introduction of Palmes' Statements

Violated Mr. Straight's Rights to Confront the
Witnesses Against Him.

Bruton v. United States, 391 U.S. 123 (1968), prevents the

introduction into evidence of a non-testifying co-defendant's out
of court statements., A defendant is entitled under the Sixth and
Fourteenth Amendments to confront the witnesses and evidence used
to convict or sentence, in order to ensure the integrity of the
adversarial truth-seeking judicial function. This is a
constitutional, as opposed to evidentiary, restriction.
The harm from the introduction of such non-rebuttable

statements is patent in this case. For example, the following

evidence was introduced against Ronald Straight through Jane
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Albert,

against which he had no defense:

Q. Okay. What, if anything, did Tim Palmes
tell you about the killing?

A. We laid down across the bad and he told
me that --

Q. Could you speak up, Jane?

A. He told me that when Jim got there that
Ronnie had dgrabbed him by the hair of the
head and shoved the pistol down his throat
and broke his teeth out.

Q. Okay.
A, And he said then they --

Q. This is what Tim told you happened, is
that correct?

A. Yes,
Q. Okay.

A. He said then they told Jim to take
everything out of his pockets and to take off
his Jjewelry and he did and he said they tied
his hands and led him down the hall and that
Jim -- that (pause) that he lived for thirty
minutes, that he begged, that he could get
the money and that Ronnie had bashed in the
side of his head with a hammer and he was
making a mess out of the room, came back into
the room with a pillow and the .38 and Tim
said, "No, we don't need any noise," and he
told him to bring him a knife or he told hi
to get a knife and that Ronnie came back --
he had -- he told me that Ronnie -~ he had a
big machete. It was an old National Guard
machete. He cut wood and cattails and things
in the woods, stuff, and he told me that
ronnie stabbed it through Jim's stomach and
that he was still living and he said then he
came back with the butcher knife. Tim told
him to stop making a mess and that he stabbed
him several times in the chest and then that
Tim took the knife and stabbed him in the
chest.
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(R 332-33). This is simply the worst example of hearsay. No
exception to hearsay covers the statement, even though it was
offered as a hearsay exception, a statement "in further once of a
conspiracy." The statement was a grossly and gratuitously
prejudicial description of a murder, having nothing to do with
furthering any conspiracy. There is no exception that would
allow this testimony. The State capitalized on this non-
confrontable hearsay at closing argqument:

Jane Albert told you that Tim told her Monday
afternoon that Ronald Straight was making a
mess of it, starting with a machete and
knife, not killing, but a mess, and that he,
Timothy Palmes, finished the job, took the
knife out and finally killed the man. Well,
it was a mess. Dr, can't even tell you the
exact number of wounds. He said some of the
wounds to the hands could have been made with
a machete, He doesn't know. You recall in
State's Exhibit 10 you see how the body --
the body is laying on its back here, this
being the side that was up, (indicating) left
side. You can see the wounds to the knuckles
or wounds to the hands, the fingers. Someone
just stabbing with that machete or the knife
or both.

I could just picture him and I think you can
in your mind's eye, too, that man right
there, (indicating) he didn't look then that
way, didn't have that suit on, tie, hair a
little longer, mustache. He said earlier
that Jim ought to be his and that's what he
meant. He made a mess of it. Blood on the
wall, in the room, all over the roonm,
apparently, Mr. Stone in that box moving his
hands up, getting hit on his hands with the
knife, with the machete.

This incredibly damaging and inflammatory description of the

offense is classically irrebutable. There was no way for Mr.
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Straight to cross-examine his co-defendant's description of his
acts, when the words were spoken through another immunized
putative co-defendant., These, and the copious other, hearsay
declarations outlined in the petition, violated the Sixth,
Eighth, and Fourteenth Amendments, and produced an unreliable

guilt verdict, Beck v. Alabama, 447 U.S. 625 (1980), and

sentencing determination. Gardner v. Florida, 430 U.S. 349

(1977) .

Unless some exception to hearsay was applicable, and the
hearsay evidence was supported by clear indicia of reliability,
the constitutional clause was violated.

B. The Co-Conspirator Exception to Hearsay Did

Not Apply, And, If It Did, an Improper and

Unreliable Procedure Was Utilized for
Admission and Use of the Hearsay Statements

At common law, the statement of a co-conspirator was
admissible against another co-conspirator, if a) the existence of
the conspiracy was first proven independent from the hearsay; b)
it was first proven that the person against whom the statement
was offered was one of the conspirators; and c¢) the statement was

made in furtherance of the conspiracy. Fornell v, State, 214 So.

2d 753 (2nd DCA 1968); Henchell v, State, 257 So. 2d 889 (Fla.

1972)., As further protection from the power of a conspiracy
related hearsay rule, a defendant was entitled to cautionary jury
instructions regarding the admission and limited use of such

hearsay. Boyd v. Florida, 389 So0.2d 642 (2nd DCA 1980).
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Florida statute now provides similar protection. Fla. Stat
Section 90.803(18) (e) (1983):
A statement by a person who was a
coconspirator of the party during the
course, and in furtherance, of the
conspiracy. Upon request, the court shall
instruct the jury that the conspiracy itself
and each member's participation in it must be
established by independent evidence, either
before the introduction of any evidence or

before evidence is admitted under this
paragraph.

Florida law suggested at one time that, when a substantive
criminal count of conspiracy was introduced as an exception to
hearsay, the existence of the conspiracy still had to be
established beyond a reasonable doubt. Boyd, 389 So. 2d at 647.
The Florida Supreme Court, for the first time, defined the degree

of proof of conspiracy necessary to allow such "hearsay"

admission in Nelson v. State, No. 65, 279 (May 1, 1986). 1In

Nelson, the Court reversed a conviction and death sentence
because of Bruton error, when the state introduced a "co-
conspirator's" statement, having established "insufficient
nonhearsay evidence that Nelson was involved in a conspiracy . .
. " slip op. at 4-5,

Absolutely none of the above protections were afforded Mr.
Straight, and the resulting Bruton error is fundamental. First,
no independent proof of conspiracy or any standard of proof for
the finding of a conspiracy was required before copious co-

defendant hearsay was admitted. Second, there was no attempt to
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ensure that Palmes's statements were in furtherance of a
conspiracy. The most critical example is the one quoted in
section A, supra. Palmes purportedly gave some description of
the murder, which was testified to by Jane Albert. The
description of the murder had absolutely nothing to do with
furthering conspiracy, one of the indicia of reliability
required. Nevertheless, the statement was introduced wholesale,
and the state capitalized upon it in final argument.

Finally, no instruction was given the jury at all regarding
caution in analyzing co-conspirator statements or the burden of
proof of conspiracy. The resulting conviction is fundamentally

flawed.
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CONCLUSION

A stay is required so that the claims for relief can be
fully developed at an evidentiary hearing, and so that this Court
can judiciously determine the issues.
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