
I N  T H E  SUPREME COURT O F  F L O R I D A  A ,,/ 

OSCEOLA COUNTY, a p o l i t i c a l  
s u b d i v i s i o n  of t h e  S ta t e  of 
Flor ida ,  

A p p e l l a n t ,  

V S .  

S T .  J O H N S  R I V E R  WATER 
MANAGEMENT D I S T R I C T ,  

A p p e l l e e .  

AMICUS C U R I A E  B R I E F  O F  
THE DEPARTMENT O F  ENVIRONMENTAL REGULATION 

CAROL A. FORTHMAN 
A s s i s t a n t  G e n e r a l  C o u n s e l  

S T A T E  O F  F L O R I D A  DEPARTMENT 
O F  ENVIRONMENTAL REGULATION 
T w i n  T o w e r s  O f f i c e  B u i l d i n g  
2600 B l a i r  S t o n e  R o a d  
T a l l a h a s s e e ,  F lo r ida  32399-2 400 
T e l e p h o n e :  (904) 488-9730 



TABLE O F  CONTENTS 
P a q e  

TABLE O F  C I T A T I O N S .  . . . . . . . . . . . . . . . . . . .  i 

PRELIMINARY STATEMENT . . . . . . . . . . . . . . . .  1 

SUMMARY O F  T H E  ARGUMENT . . . . . . . . . . . . . . . . .  2 

ARGUMENT 

I. T H E  DEPARTMENT O F  ENVIRONMENTAL REGULATION HAS 
BEEN G I V E N  BROAD REGULATORY POWERS OVER A L L  
WATERS O F  I N  T H E  S T A T E  WITH T H E  L E G I S L A T I V E  
INTENT THAT I T  MANAGE F L O R I D A ' S  WATERS ON A 
S T A T E W I D E B A S I S  . . . . . . . . . . . . . .  

11. T H E  DEPARTMENT O F  ENVIRONMENTAL REGULATION HAS 
PROPERLY DELEGATED I T S  AUTHORITY TO P E R M I T  
I N T E R D I S T R I C T  TRANSFERS TO T H E  WATER MANAGEMENT 
D I S T R I C T S  . . . . . . . . . . . . . . . . . . .  
I N T E R D I S T R I C T  TRANSFERS O F  WATER DO NOT 
C O N F L I C T  WITH T H E  STANDARDS I N  ASKEW V.  CROSS 
KEYS WATERWAYS. . . . . . . . . . . . . . . . .  11 

A. I n t e r d i s t r i c t  T r a n s f e r s  o f  W a t e r  Do N o t  
C o n s t i t u t e  a M o d i f i c a t i o n  o f  W a t e r  
M a n a g e m e n t  D i s t r i c t  B o u n d a r i e s  . . . . . .  11 

B .  I n t e r d i s t r i c t  T r a n s f e r s  o f  W a t e r  A r e  N o t  
I n v a l i d  f o r  L a c k  of S u f f i c i e n t  L e g i s l a t i v e  
G u i d a n c e  a s  t o  A p p l i c a b l e  S tandards .  . . .  1 4  

. . . . . . . . . . . . . . . . . . . . . . . .  CONCLUSION 18 



TABLE OF CITATIONS . 

CASES Page 

p 
372 So.2d 913 (Fla . 1978) . . . . . . . . . . . . . .  11. 14. 

15. 16. 
17. 18 

Brewster Phosphates v . State. Dept . of Environmental 
~egulation. 444 So.2d 483 (Fla . 1st DCA 1984). 

. . . . . .  . . pet for rev den 450 So.2d 485 (Fla 1984) 16. 18 

General Telephone Company of Florid v . Fla . Public 
Service Commission. 446 So.2d 1063 (Fla . 1984) . . .  17 

Osceola County v . St . Johns River Water Manaqement - . . . . .  . District. 486 So.2d 616 (Fla 5th DCA 1986) 2 

STATUTES 

. 120.68Fla. Stat (1985) . . . . . . . . . . . . . . . . .  11 
Ch . 373. Fla . Stat . (1985) . . . . . . . . . . . . . . . .  5.6.7. 

14. 16. 
18 

Ch . 373. Part 11. Fla . Stat . (1985) . . . . . . . . . . .  6. 7. 
18 . 19 

§ 373.016. Fla . Stat . (1985) . . . . . . . . . . . . . . .  5. 8 
. . . . . . . . . . . . . . .  § 373.019(4). Fla Stat (1985) 5. 15 

§ 373.023. Fla . Stat . (1985) . . . . . . . . . . . . . . .  5 
§ 373.026(7). Fla . Stat . (1985) . . . . . . . . . . . . .  6 
§ 373.043. Fla . Stat . (1985) . . . . . . . . . . . . . . .  6 

. . . . . . . . . . . . . . .  § 373.069. Fla . Stat . (1985) 13 
§ 373.103. Fla . Stat . (1985) . . . . . . . . . . . . . . .  6 

. . . . . . . . . . . . . . .  § 373.114. Fla . Stat . (1985) 11 
§ 373.217. Fla . Stat . (1985) . . . . . . . . . . . . . . .  6. 7 

. . . . . . . . . . . . . . . . .  § 373.219. Fla Stat (1985) 7 
. . . . . . . . . . . . . . .  . . § 373.223. Fla Stat (1985) 7. 14. 

16. 17. 
18 

. . . . . . . . . . . . . . .  . . § 373.229. Fla Stat (1985) 7 

. . . . . . . . . . . . . . .  . . § 373.233. Fla Stat (1985) 7 

. . . . . . . . . . . . . . .  . . § 373.236. Fla Stat (1985) 7 . . . . . . . . . . . . . . .  . . § 373.239. Fla Stat (1985) 7 

. . . . . . . . . . . . . . .  . . 373.243. Fla Stat (1985) 7 

. . . . . . . . . . . . . . .  . . § 373.246. Fla Stat (1985) 7 . . . . . . . . . . . . . . .  . . S 373.249. Fla Stat (1985) 7 
§ 380.51(1). Fla . Stat . (1975) . . . . . . . . . . . . . .  15 



Page 

LAWSOFFLORIDA 

. . . . . . . . . . . . . . . .  Ch. 57-380, Laws of Fla.. 4 
. . . . . . . . . . . . . . . . .  Ch. 63-40, Laws of Fla. 4 . . . . . . . . . . . . . . . .  ch. 72-299, Laws of Fla.. 1,4,13 . . . . . . . . . . . . .  Ch. 72-299, 5 12, Laws of Fla.. 12 . . . . . . . . . . . . . . . . .  Ch. 75-22, Laws of Fla. 4 

FLORIDA ADMINISTRATIVE CODE 

. . . . . . . . . . . . . .  Rule 17-40, Fla. Admin. Code. 12 . . . . . . . . . . . . .  Rule 17-40.04, Fla. Admin. Code 8, 10, 
15, 16 . . . . . . . . . . . . .  Rule 17-40.05, Fla. Admin. Code 8, 9, 
10, 15, 
16 

OTHER CITATIONS 

Hamann, Richard, Consumptive Water Use Permittinq in 
Florida Environmental and Land Use Law, Vol. 1 i1986) . 4 

Maloney, Frank E., S. Plager and F. Baldwin, Water Law 
. . .  a and Administration, The Florida Experience (1968) 13 

Maloney, Frank E., S. Plager, R. Ausness and B. Canter, 
Florida Water Law 1980 (Water Resources Research 
Center, Univ. of Fla. Publication No. 50) 1980. . .  4 



PRELIMINARY STATEMENT 

T h i s  b r i e f  i s  s u h i t t e d  by t h e  S t a t e  o f  F l o r i d a  D e p a r t m e n t  o f  

E n v i r o n m e n t a l  R e g u l a t i o n ,  h e r e i n a f t e r  r e f e r r e d  t o  a s  t h e  

D e p a r t m e n t ,  i n  s u p p o r t  o f  t h e  p o s i t i o n  o f  A p p e l l e e ,  S t .  J o h n s  

R i v e r  Water Management D i s t r i c t ,  h e r e i n a f t e r  r e f e r r e d  t o  a s  S t .  

J o h n s .  

The i s s u e s  i n  t h i s  case r e v o l v e  a r o u n d  t h e  w a t e r  management  

p o w e r s  g i v e n  t o  t h e  D e p a r t m e n t  by t h e  l e g i s l a t u r e  i n  t h e  1 9 7 2  

Water R e s o u r c e s  A c t  ( C h a p t e r  72-299, Laws o f  F l a .  1 a n d  s u b s e q u e n t  

amendments  t o  t h a t  a c t ,  a n d  t o  t h e  d e l e g a t i o n  o f  c e r t a i n  o f  t h o s e  

p o w e r s  t o  t h e  w a t e r  management  d i s t r i c t s .  The i s s u e s  i n  t h i s  case 

t h e r e f o r e  d i r e c t l y  a f f e c t  t h e  e x e r c i s e  o f  t h e  D e p a r t m e n t ' s  w a t e r  

management  a u t h o r i t y .  The D e p a r t m e n t  b e l i e v e s  t h a t  t h e  d e c i s i o n  

o f  t h e  F i f t h  D i s t r i c t  C o u r t  o f  Q p e a l  i n  t h i s  case i s  t h e  o n l y  

r e a s o n a b l e  i n t e r p r e t a t i o n  o f  t h e  l a n g u a g e  a n d  i n t e n t  o f  t h e  

a f f e c t e d  p o r t i o n  o f  t h e  Water R e s o u r c e s  A c t  a n d  t h e r e f o r e  

r e q u e s t e d  a n d  was  g r a n t e d  a m i c u s  s t a t u s  i n  s u p p o r t  o f  S t .  J o h n s .  

The C o u r t  g r a n t e d  t h i s  m o t i o n  o n  O c t o b e r  7 ,  1 9 8 6  a n d  t h i s  b r i e f  i s  

s u b m i t t e d  p u r s u a n t  t o  t h a t  O r d e r .  



SUMMARY OF THE ARGUMENT 

The l e g i s l a t i v e  scheme f o r  w a t e r  management  i n  F l o r i d a  

c o n s i s t s  o f  a t w o - t i e r  s y s t e m  w i t h  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  

R e g u l a t i o n  as t h e  t o p ,  s u p e r v i s o r y  t i e r  a n d  t h e  r e g i o n a l  w a t e r  

management  d i s t r i c t s  a s  t h e  s e c o n d  t i e r .  The D e p a r t m e n t  i s  g i v e n  

a u t h o r i t y  f o r  t h e  management  o f  a l l  w a t e r s  o f  t h e  s t a t e  w i t h  t h e  

d i r e c t i o n  t o  d e l e g a t e  t h e  a u t h o r i t y  t o  t h e  w a t e r  management  

d i s t r i c t s  w h e r e  t h e  d i s t r i c t s  are c a p a b l e  o f  a d m i n i s t e r i n g  t h e  

s p e c i f i c  p r o g r a m s  t h a t  are d e l e g a t e d .  

One o f  t h e  f u n c t i o n s  o f  t h e  D e p a r t m e n t  t h a t  i s  t o  b e  

d e l e g a t e d  t o  t h e  d i s t r i c t s  i s  c o n s u m p t i v e  u s e  p e r m i t t i n g .  The  

D e p a r t m e n t  h a s  a d o p t e d  r e a s o n a b l e  r u l e s  i m p l e m e n t i n g  t h i s  p r o g r a m ,  

i n c l u d i n g  r u l e s  r e g u l a t i n g  i n t e r d i s t r i c t  t r a n s f e r s  o f  w a t e r .  The  

a u t h o r i t y  t o  i s s u e  c o n s u m p t i v e  u s e  p e r m i t s  c o n s i s t e n t  w i t h  

D e p a r t m e n t  r u l e s  h a s  b e e n  d e l e g a t e d  t o  a l l  o f  t h e  w a t e r  management  

d i s t r i c t s ,  i n c l u d i n g  S t .  J o h n s .  The r u l e s  g o v e r n i n g  i n t e r d i s t r  i c t  

t r a n s f e r s  r e q u i r e  t h e  a p p r o v a l  o f  e a c h  i n v o l v e d  d i s t r i c t  a n d  

t h e r e f o r e  d o  n o t  a l l o w  f o r  e x t r a t e r r i t o r i a l  e x e r c i s e  o f  power  by 

a n y  d i s t r i c t .  

The l e g i s l a t u r e  h a s  p r o m u l g a t e d  s t a n d a r d s  f o r  c o n s u m p t i v e  u s e  

p e r m i t t i n g  t h a t  p r o v i d e  s u f f i c i e n t  g u i d a n c e  f o r  a l l  c o n s u m p t i v e  

u s e s ,  i n c l u d i n g  i n t e r d i s t r i c t  t r a n s f e r s .  The D e p a r t m e n t  h a s  

i m p l e m e n t e d  t h e s e  s t a n d a r d s  i n  a r e a s o n a b l e  way. 

T h e r e f o r e ,  t h e  r u l e s  a d o p t e d  by t h e  D e p a r t m e n t  are a 

r e a s o n a b l e  e x e r c i s e  o f  i t s  s t a t e w i d e  w a t e r  management  a u t h o r i t y  

a n d  t h a t  a u t h o r i t y  i s  p r o p e r l y  d e l e g a t e d  t o  t h e  w a t e r  management 

@ d i s t r i c t s .  The d e c i s i o n  o f  t h e  F i f t h  Dis t r ic t  i n  Osceola C o u n t y  

- 2 -  



v. S t .  J o h n s  R i v e r  Water Management D i s t r i c t ,  486 So.2d 616  ( F l a .  

5 t h  DCA 1 9 8 6 )  s h o u l d  b e  u p h e l d .  



ARGUMENT 

I .  THE DEPARTMENT OF ENVIRONMENTAL REGULATION HAS BEEN 
GIVEN BROAD REGULATORY POWERS OVER ALL WATERS I N  THE 
STATE WITH THE LEGISLATIVE INTENT THAT I T  MANAGE 
FLORIDA'S WATER RESOURCES ON A STATEWIDE BASIS. 

The Water R e s o u r c e s  A c t  o f  1 9 7 2 ,  C h a p t e r  72-299,  Laws o f  

F l o r i d a ,  w a s  t h e  s t a t e  l e g i s l a t u r e ' s  s e c o n d  m a j o r  a t t e m p t  a t  

b r i n g i n g  a s t a t e w i d e  management  a p p r o a c h  t o  F l o r i d a ' s  w a t e r  

r e s o u r c e s .  The f i r s t  a t t e m p t ,  t h e  1 9 5 7  Water R e s o u r c e s  A c t ,  

C h a p t e r  57-380,  Laws o f  F l o r i d a  as amended i n  C h a p t e r  63-40,  Laws 

o f  F l o r i d a ,  f a i l e d  t o  a c c o m p l i s h  a l l  o f  t h e  l e g i s l a t u r e ' s  o r i g i n a l  

g o a l s  b e c a u s e  o f  t h e  cumbersome n a t u r e  o f  t h e  p r o c e s s  e s t a b l i s h e d  

u n d e r  t h a t  ac t .  F. Maloney ,  S. P l a g e r ,  R. A u s n e s s  a n d  B. C a n t e r ,  

F l o r i d a  Water Law 1 9 8 0  (Water R e s o u r c e s  R e s e a r c h  C e n t e r ,  Univ .  o f  

F l a .  P u b l i c a t i o n  No. 5 0 )  206-207 ( 1 9 8 0 ) .  

The 1 9 7 2  ac t  c r e a t e d  a t w o - t i e r  a d m i n i s t r a t i v e  s y s t e m ,  

o r i g i n a l l y  h e a d e d  by t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  a n d  l a t e r  

( 1 9 7 5  1 t r a n s f e r r e d  t o  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  R e g u l a t i o n .  

C h a p t e r  75-22, Laws o f  F l a .  The a c t  w a s  d e s i g n e d  t o  i n s t i t u t e  a 

p l a n n i n g  a n d  r e s o u r c e  b a s e d  s y s t e m  o f  w a t e r  management  t o  r e p l a c e  

F l o r i d a ' s  common-law " r e a s o n a b l e  u s e "  s t a n d a r d .  Under  t h e  common 

l a w  s t a n d a r d ,  r i g h t s  t o  t h e  u s e  o f  w a t e r  w e r e  v e s t e d  o n l y  i n  

r i p a r i a n  o w n e r s  ( s u r f a c e  w a t e r s )  a n d  o w n e r s  o f  o v e r l y i n g  l a n d  

( g r o u n d  water) .  The common l a w  p l a c e d  r e s t r i c t i o n s  o n  t h e  

t r a n s p o r t  o f  w a t e r  away f r o m  r i p a r i a n  a n d  o v e r l y i n g  l a n d s  a n d  a l s o  

p r o h i b i t e d  i n t e r  b a s i n  t r a n s f  ers  o f  w a t e r .  R. Hamann, C o n s u m p t i v e  

Water U s e  P e r m i t t i n q  10-12 ,  i n  F l o r i d a  E n v i r o n m e n t a l  a n d  Land U s e  

Law, Vol .  1 ( 1 9 8 6 ) .  a - 



Because the a c t  has the e f f e c t  of placing the management of 

a l l  waters of  the s t a t e  in an administrat ive agency and replacing 

previous common law, the  in ten t  language and empowering au thor i ty  

of  the s t a t u t e  i s  necessa r i ly  comprehensive in scope. In 

replacing the  common law system, the  l e g i s l a t u r e  has ou t l ined ,  in 

d e t a i l ,  standards fo r  statewide water planning, consumptive uses 

of  water, regulat ion of wells ,  and management and s torage  of 

surface waters. Chapter 373, Fla.  S t a t .  (1985).  The statewide 

r e spons ib i l i t y  of the  Department is recognized in Section 373.016, 

Florida S t a tu t e s ,  which s t a t e s  the i n t en t  of the  l eg i s l a tu r e :  

t o  ves t  in the Department of Environmental 
Regulation o r  i t s  successor agency the  power 
and r e spons ib i l i t y  t o  accomplish the conserva- 
t i on ,  protec t ion ,  management and contro l  of 
the  waters of the  s t a t e  and with s u f f i c i e n t  
f l e x i b i l i t y  and d i sc re t ion  t o  accomplish these 

. ends through delegat ion of appropriate  powers 
t o  the  various water management d i s t r i c t s .  

The a c t  followed t h i s  pol icy  by bringing - a l l  waters of the  s t a t e  

under the regula t ion  of t h i s  chapter.  Section 373.023, Fla. S t a t .  

(1985).  Waters of  the  s t a t e  a r e  defined in  Section 373.019(8),  

Florida S t a tu t e s  (1985) as :  

any and a l l  water on o r  beneath the  surface  of 
the  ground or  i n  the atmosphere, including 
na tu ra l  and a r t i f i c i a l  watercourses, lakes,  
ponds, or  d i f fused  surface water and water 
percola t ing ,  standing, or  flowing beneath the  
su r face  of  the  ground a s  well a s  a l l  coas ta l  
waters within the  ju r i sd ic t ion  of the  s t a t e .  

The Department's ju r i sd ic t ion  is  not l imi ted ,  the re fore ,  by any 

boundaries of water management d i s t r i c t s ,  but only by the  

a boundaries of the  s t a t e  i t s e l f .  



In a  fu r the r  grant  of au thor i ty  t o  the  Department, t he  

l e g i s l a t u r e  gave the  Department general supervisory au tho r i t y  over 

the  water management d i s t r i c t s  ( t h e  second t i e r  of the two-t ier  

system). In add i t ion ,  the  Department was given au tho r i t y  t o  

exerc ise  any power t h a t  may be exercised by a  water management 

d i s t r i c t .  Sect ion 373.026(7),  Fla.  S t a t .  (1985).  Section 

373.043, Florida S t a t u t e s  (1985) ,  au thor izes  the  Department t o  

adopt regula t ions  t o  implement Chapter 373. Nowhere in t h i s  broad 

grant  of au tho r i t y  i s  t he  Department's power t o  administer the  

water resources of the  s t a t e  circumscribed by the  boundaries of 

the  water management d i s t r i c t s ,  o r  any o ther  boundaries. 

The permit t ing power of the  various water management 

d i s t r i c t s  der ives  from the  delegat ion of  t h a t  power t o  t he  

d i s t r i c t s  from the  Department. Sect ion 373.103, Fla .  S t a t .  

(1985).  Therefore, the  d i s t r i c t s  have no independently delegated 

l e g i s l a t i v e  au tho r i t y  t o  issue the  consumptive use permits t h a t  

a r e  the  subjec t  of t h i s  ac t ion .  

Consumptive use permits a r e  covered by Par t  I1  of Chapter 

373, Florida S t a tu t e s .  A review of t h a t  p a r t  again reveals  t he  

l e g i s l a t i v e  i n t en t  t o  g ive  broad water management au tho r i t y  t o  the  

Department. Section 373.217, Florida S t a tu t e s  (1985) s t a t e s :  

( I )  I t  is  the  i n t e n t  of the  Leg i s la tu re  t o  
provide a  means whereby reasonable programs 
fo r  t he  issuance of permits author iz ing  the  
consumptive use of p a r t i c u l a r  q u a n t i t i e s  of 
water may be authorized by the  Department of  
Environmental Regulation, . . . 
( 2 )  I t  is  fu r t he r  the  i n t en t  of the  Legisla- 
t u r e  t h a t  Par t  I 1  of the  Florida Water 
Resources Act of 1972, a s  amended, ... s h a l l  



p r o v i d e  t h e  e x c l u s i v e  a u t h o r i t y  f o r  r e q u i r i n g  
p e r m i t s  f o r  t h e  c o n s u m p t i v e  u s e  o f  w a t e r  a n d  
f o r  a u t h o r i z i n g  t r a n s p o r t a t i o n  t h e r e o f  p u r s u -  
a n t  t o  s. 3 7 3 . 2 2 3 ( 2 ) .  

T h r o u g h o u t  P a r t  I1 of t h e  a c t ,  t h e  D e p a r t m e n t  i s  s p e c i f i c a l l y  

m e n t i o n e d  as  h a v i n g  a u t h o r i t y  f o r  c o n s u m p t i v e  u s e  p e r m i t t i n g  a l o n g  

w i t h  t h e  w a t e r  m a n a g e m e n t  d i s t r i c t s .  S e c t i o n s  3 7 3 . 2 1 7 ,  3 7 3 . 2 1 9 ,  

3 7 3 . 2 2 3 ,  3 7 3 . 2 2 9 ,  3 7 3 . 2 3 3 ,  3 7 3 . 2 3 6 ,  3 7 3 . 2 3 9 ,  3 7 3 . 2 4 3 ,  3 7 3 . 2 4 6  a n d  

3 7 3 . 2 4 9 ,  F l a .  S t a t .  ( 1 9 8 5 ) .  N o  p r o v i s i o n  i n  t h i s  p a r t  

c i r c u m s c r i b e s  t h e  D e p a r t m e n t  I s  c o n s u m p t i v e  u s e  p e r m i t t i n g  

a u t h o r i t y  b y  l i m i t i n g  i t  t o  i n t r a - d i s t r i c t  t r a n s f e r s .  

Where  a s t a t u t e  e x p l i c i t l y  a n d  r e p e a t e d l y  g i v e s  a n  a g e n c y  

s t a t e w i d e  p o w e r s  a n d  i m p o s e s  n o  g e o g r a p h i c  l i m i t s  o n  t h e m  w i t h i n  

t h e  s t a t e ,  t h e r e  is  t o  be n o  r e a s o n  t o  i m p l y  s u c h  l i m i t s .  The  

o n l y  c o n c l u s i o n  t h a t  c a n  be d r a w n  f r o m  a r e a s o n a b l e  r e a d i n g  o f  

C h a p t e r  3 7 3 ,  F lo r ida  S t a t u t e s  ( 1 9 8 5 )  a s  a w h o l e ,  a n d  P a r t  I1 i n  

p a r t i c u l a r ,  i s  t h a t  s t a t e w i d e  m a n a g e m e n t  o f  F l o r i d a ' s  w a t e r  

r e s o u r c e s  i s  v e s t e d  i n  t h e  D e p a r t m e n t  of E n v i r o n m e n t a l  R e g u l a t i o n .  

To  i m p l y  t h a t  t h e  D e p a r t m e n t ' s  p o w e r s  are l i m i t e d  b y  w a t e r  

m a n a g e m e n t  d i s t r i c t  b o u n d a r i e s  w o u l d  t h w a r t  t h e  s t a t e w i d e  

m a n a g e m e n t  p h i l o s o p h y  w h i c h  p e r m e a t e s  t h e  l e g i s l a t i o n .  

11. THE DEPARTMENT OF ENVIRONMENTAL REGULATION HAS PROPERLY 
DELEGATED I T S  AUTHORITY TO PERMIT INTERDISTR ICT 
TRANSFERS TO THE WATER MANAGEMENT DISTRICTS. 

A s  w a s  d i s c u s s e d  a b o v e ,  t h e  D e p a r t m e n t  h a s  s t a t e w i d e  

a u t h o r i t y  o v e r  c o n s u m p t i v e  u s e  p e r m i t t i n g  w i t h  n o  r e s t r i c t i o n s  o n  

t h e  areas i n  w h i c h  t h i s  a u t h o r i t y  c a n  be exercised. I n  a d d i t i o n ,  



t h e  D e p a r t m e n t  h a s  t h e  a u t h o r i t y ,  a n d  t h e  l e g i s l a t i v e  d i r e c t i v e ,  

t o  d e l e g a t e  s u c h  p e r m i t t i n g  a u t h o r i t y  t o  t h e  water management 

d i s t r i c t s .  S e c t i o n  373 .016 ,  F l a .  S t a t .  ( 1 9 8 5 ) .  The D e p a r t m e n t  

h a s  d e l e g a t e d  c o n s u m p t i v e  u s e  p e r m i t t i n g  t o  t h e  water management  

d i s t r i c t s .  

The D e p a r t m e n t  h a s  e n a c t e d  r e g u l a t i o n s  e s t a b l i s h i n g  t h e  b a s i c  

f a c t o r s  f o r  d e t e r m i n i n g  w h e t h e r  a u s e  i s  a r e a s o n a b l e  b e n e f i c i a l  

u s e  w h i c h  t h e r e f o r e  may b e  p e r m i t t e d .  F l a .  Admin. Code R u l e  

17-40 .04 .  T h e s e  f a c t o r s  a p p l y  t o  a l l  c o n s u m p t i v e  u s e  p e r m i t s  

i s s u e d  i n  t h e  s ta te .  I n  a d d i t i o n ,  t h e  D e p a r t m e n t  h a s  a d o p t e d  

F l o r i d a  A d m i n i s t r a t i v e  Code R u l e  17-40 .05 ,  w h i c h  e s t a b l i s h e s  

a d d i t i o n a l  c r i t e r i a  f o r  i n t e r d i s t r i c t  t r a n s f e r s  o f  water. T h i s  

r u l e  r e q u i r e s  a p p r o v a l  o f  e a c h  a f f e c t e d  d i s t r i c t  b e f o r e  s u c h  a 

a t r a n s f e r  c a n  b e  made. 

Under  i t s  s t a t e w i d e  a u t h o r i t y  f o r  c o n s u m p t i v e  u s e  p e r m i t t i n g ,  

t h e  D e p a r t m e n t  h a s  d e l e g a t e d  t o  t h e  water management  d i s t r i c t s  i t s  

power  t o  a u t h o r i z e  i n t e r d i s t r i c t  t r a n s f e r s  o f  water. The 

D e p a r t m e n t  h a s  d e l e g a t e d  t h a t  power  i n  a manner  t h a t  p r o t e c t s  t h e  

i n t e r e s t s  o f  t h e  p u b l i c  a s  a w h o l e  by r e q u i r i n g  t h a t  t h e  more 

s t r i n g e n t  p u b l i c  i n t e r e s t  tes ts  o f  F l o r i d a  A d m i n i s t r a t i v e  Code 

R u l e  17-40 .05  b e  a p p l i e d .  A l t h o u g h  t h e s e  more s t r i n g e n t  tests a re  

n o t  r e q u i r e d  by s t a t u t e ,  t h e  D e p a r t m e n t  h a s  a d o p t e d  t h e  p o l i c y  o f  

r e s t r i c t i n g  i n t e r d i s t r i c t  t r a n s f e r s  t o  a  g r e a t e r  d e g r e e  t h a n  

t r a n s f e r s  w i t h i n  a water management  d i s t r i c t .  T h i s  r e c o g n i z e s  t h e  

h y d r o l o g i c  i n t e g r i t y  o f  water management d i s t r i c t s  w i t h o u t  

r e s t r i c t i n g  t h e  a b i l i t y  t o  manage water r e s o u r c e s  o n  a b r o a d e r  

a b a s i s  w h e r e  t h e r e  i s  a d e m o n s t r a t e d  n e e d  t o  d o  so. I t  a l s o  



p r o t e c t s  t h e  a f f e c t e d  d i s t r i c t s  by r e q u i r i n g  a p p r o v a l  o f  s u c h  

t r a n s f e r s  by a l l  i n v o l v e d  d i s t r i c t s .  T h e r e f o r e  n o  d i s t r i c t  c a n  

u n i l a t e r a l l y  a f f e c t  t h e  r e s o u r c e s  o f  a n o t h e r  d i s t r i c t .  

A p p e l l a n t  h a s  s t a t e d  t h a t  a l l o w i n g  i n t e r d i s t r i c t  t r a n s f e r s  

somehow g i v e s  a w a t e r  management  d i s t r i c t  " e x t r a t e r r i t o r i a l  

p o w e r s . "  ( B r i e f  o f  A p p e l l a n t ,  p .  1 8 ,  e t  seq. 1 T h i s  a n a l y s i s  

o v e r l o o k s  t w o  c r u c i a l  f a c t s  i n  t h e  p e r m i t t i n g  s c h e m e  u n d e r  F l o r i d a  

A d m i n i s t r a t i v e  Code R u l e  17-40.05.  T h e  f i r s t  i s  t h a t  t h e  

t r a n s f e r s  are  a d e l e g a t i o n  o f  t h e  D e p a r t m e n t ' s  s t a t e w i d e  p o w e r .  

T h e  s e c o n d ,  a n d  p e r h a p s  m o s t  i m p o r t a n t  i n  d e t e r m i n i n g  t h e  

r e a s o n a b l e n e s s  o f  t h e  d e l e g a t i o n  o f  t h e  D e p a r t m e n t ' s  p o w e r ,  i s  t h e  

f a c t  t h a t  a n y  t r a n s f e r  m u s t  b e  a p p r o v e d  by a l l  a f f e c t e d  d i s t r i c t s .  

T h i s  g i v e s  a n y  d i s t r i c t  a v e t o  power  o v e r  e i t h e r  w i t h d r a w a l  o f  

a w a t e r  f r o m ,  t r a n s f e r  o f  w a t e r  across, o r  u s e  o f  w a t e r  i n  i t s  

d i s t r i c t .  N o  d i s t r i c t  c a n  u n i l a t e r a l l y  a f f e c t  t h e  r e s o u r c e s  o f  

a n o t h e r  d i s t r i c t .  O n l y  w h e r e  b o t h  d i s t r i c t s  a g r e e  t o  t h e  manner  

o f  w i t h d r a w a l ,  t r a n s p o r t  a n d  u s e  c a n  t h e  t r a n s f e r  t a k e  p l a c e .  I n  

a d d i t i o n ,  e a c h  d i s t r i c t  m u s t  c o n s i d e r  a l l  o f  t h e  c r i t e r i a  i n  

F l o r i d a  A d m i n i s t r a t i v e  Code R u l e  17-40.05 w i t h o u t  r e g a r d  t o  

w h e t h e r  i t  i s  t h e  s u p p l y i n g  d i s t r i c t  o r  t h e  u s i n g  d i s t r i c t .  

T h e r e f o r e  a n y  c l a i m  t h a t  t h e  r u l e  g i v e s  a d i s t r i c t  

" e x t r a t e r r i t o r i a l "  p o w e r s  i s  i n c o r r e c t  a n d  m i s l e a d i n g .  N o  

e x t r a t e r r i t o r i a l  p o w e r s  are g i v e n  b e c a u s e  n o  w a t e r  management  

d i s t r i c t  c a n  b e  f o r c e d  by a n o t h e r  t o  s u p p l y  i t  w i t h  w a t e r  o r  t o  

a c c e p t  a u s e  o f  w a t e r  f r o m  a n o t h e r  d i s t r i c t .  Each d i s t r i c t  h a s  

c o n t r o l  o v e r  w h a t  a f f e c t s  t h e  r e s o u r c e  w i t h i n  i t s  b o u n d a r i e s .  

Under t h e  s t a t u t e ,  t h e  D e p a r t m e n t  h a s  t h e  power  t o  p e r m i t  s u c h  



t r a n s f e r s  b u t  h a s  c h o s e n  t o  l i m i t  t h e  e x e c i s e  by d e l e g a t i n g  a 

" d o u b l e "  p e r m i t t i n g  p r o c e d u r e  t o  t h e  d i s t r i c t s .  

I n  a somewhat  c o n t r a d i c t o r y  a r g u m e n t  t o  t h e  " e x t r a -  

t e r r i t o r i a l i t y "  a r g u m e n t ,  A p p e l l a n t  asserts ( B r i e f  o f  A p p e l l a n t ,  

p .  2 2 )  t h a t  t h e  p r o c e s s  f o r  i n t e r d i s t r i c t  t r a n s f e r s  i m p r o p e r l y  

b i f u r c a t e s  t h e  r e a s o n a b l e  b e n e f i c i a l  u s e  p e r m i t t i n g  t es t .  T h i s  i s  

c l e a r l y  n o t  t r u e .  Each a f f e c t e d  d i s t r i c t  m u s t  a p p r o v e  t h e  

t r a n s f e r  a n d  g r a n t  a p e r m i t  i n  t h a t  d i s t r i c t .  E a c h  p e r m i t  m u s t  

meet t h e  r e q u i r e m e n t s  o f  F l o r i d a  A d m i n i s t r a t i v e  Code R u l e  17-40.0 4  

f o r  r e a s o n a b l e - b e n e f i c i a l  w a t e r  u s e  a s  w e l l  a s  t h e  r e q u i r e m e n t s  o f  

F l o r i d a  A d m i n i t r a t i v e  Code R u l e  17-40 .05  o n  w a t e r  t r a n s p o r t .  

T h e r e f o r e ,  r a t h e r  t h a n  b i f u r c a t i n g  t h e  r e a s o n a b l e - b e n e f i c i a l  u s e  

t e s t ,  t h e  r u l e s  r e q u i r e  a d o u b l e  r e v i e w  f o r  i n t e r d i s t r i c t  

t r a n s f e r s .  

A p p e l l a n t  c i t es  w h a t  i t  c h a r a c t e r i z e s  as  S t .  J o h n s  R i v e r  

Water Management Dis t r ic t  ' s  i n t e n t  t o  c o n s i d e r  t h e  a p p l i c a t i o n  

b e f o r e  i t  w i t h o u t  t h e  p r o p e r  i n f o r m a t i o n  r e q u i r e d  by t h e  r u l e  

( B r i e f  o f  A p p e l l a n t ,  p p .  22-23)  as a b a s i s  f o r  c l a i m i n g  a 

b i f u r c a t i o n  o f  t h e  r e a s o n a b l e - b e n e f i c i a l  u s e  s t a n d a r d .  T h i s  

a r g u m e n t  t o t a l l y  i g n o r e s  t h e  p o s t u r e  i n  w h i c h  A p p e l l a n t  f i r s t  

b r o u g h t  t h i s  a c t i o n .  T h i s  a c t i o n  was  b r o u g h t  a s  a n  o r i g i n a l  

p e t i t i o n  i n  t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appeal  f o r  a w r i t  o f  

p r o h i b i t i o n .  The p e t i t i o n  w a s  b a s e d  o n  A p p e l l a n t ' s  c o n t e n t i o n  

t h a t  S t .  J o h n s  l a c k e d  t h e  a u t h o r i t y  t o  c o n s i d e r  any p e r m i t  

a p p l i c a t i o n  o f  t h i s  n a t u r e .  S t .  J o h n s  h a s  n e v e r  h a d  a n  

o p p o r t u n i t y  t o  r u l e  o n  w h e t h e r  t h e  a p p l i c a t i o n  p r o v i d e d  s u f f i c i e n t  

i n f o r m a t i o n  o r  o n  w h e t h e r  i t  would  a p p r o v e  t h e  a p p l i c a t i o n  e v e n  i f  



comple t e .  I f  S t .  J o h n s  were t o  a c t  i n  a  manner c o n t r a r y  t o  t h e  

g o v e r n i n g  s t a t u t e s  o r  r u l e s ,  t h a t  d e c i s i o n  c o u l d  be a p p e a l e d .  

S e c t i o n s  120 .68  and  373.114, F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  b o t h  p r o v i d e  

independen t  avenues  o f  a p p e a l  f o r  water management d i s t r i c t  

a c t i o n s .  The adequacy  o r  i nadequacy  o f  i n f o r m a t i o n  p r o v i d e d  i n  

any  p e r m i t t i n g  p r o c e e d i n g  is  i r r e l e v a n t  t o  t h e  q u e s t i o n  o f  whether  

t h a t  p r o c e e d i n g  is a u t h o r i z e d  by s t a t u t e .  Fu r the rmore ,  t h e r e  is 

no  basis i n  t h e  r e c o r d  f o r  A p p e l l a n t ' s  a s s e r t i o n s .  The c o u r t  

below made no f i n d i n g s  w i t h  r e g a r d  t o  t h e  u n d e r l y i n g  adequacy  o f  

t h e  a p p l i c a t i o n  as t h a t  i s s u e  w a s  n e v e r  p r e s e n t e d  t o  i t .  I t  i s  

t h e r e f o r e  improper  t o  a t t e m p t  t o  asser t  and  a r g u e  t h e s e  

a l l e g a t i o n s  i n  t h i s  a c t i o n .  

111. INTERDISTRICT TRANSFERS OF WATER DO NOT CONFLICT WITH 
THE STANDARDS I N  ASKEW V. CROSS KEYS WATERWAYS. 

A p p e l l a n t  asser ts  t h a t  t h e  d e c i s i o n  below c o n f l i c t s  w i t h  

Askew v. C r o s s  Keys Waterways, ( F l a .  i n  two 

ways; f i r s t ,  t h a t  i t  i n  some way m o d i f i e s  t h e  b o u n d a r i e s  o f  t h e  

water management d i s t r i c t s  and second ,  t h a t  t h e  l e g i s l a t i o n  i s  

i n v a l i d  f o r  l a c k  o f  l e g i s l a t i v e l y  d e f i n e d  s t a n d a r d s  t o  g u i d e  i n  

t h e  p r o m u l g a t i o n  o f  r u l e .  

A. I n t e r d i s t r i c t  T r a n s f e r s  o f  Water do n o t  C o n s t i t u t e  a 
M o d i f i c a t i o n  o f  Water Management D i s t r i c t  Boundar i e s .  

A s  t o  t h e  f i r s t  a rgument ,  t h e  Department h a s  n e v e r  a s s e r t e d  

t h a t  i t  h a s  t h e  a u t h o r i t y  t o  modify t h e  water management d i s t r i c t  

b o u n d a r i e s .  The s e t t i n g  o f  t h e  b o u n d a r i e s  is c l e a r l y  a 

- 11 - 



l e g i s l a t i v e  f u n c t i o n .  The D e p a r t m e n t ,  h o w e v e r ,  d i s p u t e s  t h e  

c o n t e n t i o n  t h a t  t h e  i n t e r d i s t r i c t  t r a n s f e r  p r o v i s i o n s  o f  F l o r i d a  

A d m i n i s t r a t i v e  Code C h a p t e r  17-40 i n  a n y  way m o d i f y  t h e  b o u n d a r i e s  

o f  t h e  d i s t r i c t s .  I n  f a c t ,  i t  is  d i f f i c u l t  t o  see how t h e y  c o u l d  

be i n t e r p r e t e d  as d o i n g  so. The o n l y  p o s s i b l e  r e a s o n a b l e  

c o n s t r u c t i o n  o f  A p p e l l a n t ' s  a r g u m e n t  would  b e  t h a t  by a l l o w i n g  

i n t e r d i s t r i c t  t r a n s f e r s  o f  w a t e r ,  t h e  r u l e  somehow a b o l i s h e s  t h e  

d i s t r i c t  b o u n d a r i e s .  T h i s  c l e a r l y  d o e s  n o t  o c c u r .  A s  p o i n t e d  o u t  

a b o v e ,  t h e  r u l e  s p e c i f i c a l l y  r e c o g n i z e s  t h e  i n d i v i d u a l  d i s t r i c t s  

by a l l o w i n g  f o r  a v e t o  power  by e i t h e r  i n v o l v e d  d i s t r i c t .  

A p p e l l a n t ' s  a r g u m e n t  p r e s u p p o s e s  a l e g i s l a t i v e  i n t e n t  t h a t  

t h e  d i s t r i c t  b o u n d a r i e s  are some " i n v i s i b l e  w a l l "  f o r  w a t e r  t h a t  

c a n  n e v e r ,  u n d e r  a n y  c i r c u m s t a n c e s ,  b e  c r o s s e d .  T h i s  i n t e n t  i s  

n o t  e x p r e s s e d  a n y w h e r e  i n  t h e  s t a t u t e  a n d  i s  i n  f a c t  c o n t r a d i c t e d  

by t h e  express i n t e n t  t o  p r o v i d e  f o r  s t a t e w i d e  management  o f  t h e  

r e s o u r c e .  

I n  d r a w i n g  u p  t h e  w a t e r  management  d i s t r i c t  b o u n d a r i e s  t h e  

l e g i s l a t u r e  g a v e  o n l y  t h e  d i r e c t i o n  t h a t  t h e r e  b e  f i v e  d i s t r i c t s  

a n d  t h a t  t h e  b o u n d a r i e s  "are i n t e n d e d  t o  f o l l o w  a s  n e a r l y  as  

p r a c t i c a b l e  t h e  n a t u r a l  r i v e r  b a s i n  b o u n d a r i e s  o f  t h e  s t a te . "  

C h a p t e r  72-299,  S e c t i o n  1 2 ,  Laws o f  F l a .  T h i s  d i v i s i o n ,  b a s e d  o n  

s u r f a c e  h y d r o l o g i c  b o u n d a r i e s  ( r i v e r  b a s i n s  1 ,  d o e s  n o t  f o l l o w  

g r o u n d  w a t e r  a q u i f e r  b o u n d a r i e s  a n d  g e n e r a l l y  i n c l u d e s  s e v e r a l  

r i v e r  b a s i n s  w i t h i n  e a c h  d i s t r i c t .  F u r t h e r m o r e ,  t h e  b o u n d a r i e s  

g e n e r a l l y  f a l l  a l o n g  s e c t i o n  l i n e s  t h a t  a p p r o x i m a t e  t h e  r i v e r  

b a s i n  b o u n d a r i e s  b u t  are n o t  e x a c t  metes a n d  bounds  d e t e r m i n a t i o n s  



o f  t h e  h y d r o l o g i c  b o u n d a r i e s  o f  t h e  r i v e r  sys t ems .  S e c t i o n  

373.069, F l a .  S t a t .  ( 1 9 8 5 ) .  

These d i s t r i c t s  were d e s i g n e d  t o  p r o v i d e  a r e g i o n a l  approach  

t o  wa te r  management b u t  t h e r e  is  no  i n d i c a t i o n  t h a t  t h e y  were 

i n t e n d e d  t o  c r e a t e  water r e g i o n s  t h a t  can  n e v e r  be c r o s s e d .  Such 

an i n t e r p r e t a t i o n  i g n o r e s  t h e  impor tance  o f  ground water r e g i o n s  

which do n o t  a lways  conform t o  s u r f a c e  wa te r  b o u n d a r i e s .  Dean 

Frank E. Maloney, t h e  c h i e f  a u t h o r  o f  t h e  Model Water Code t h a t  

was l a r g e l y  c o d i f i e d  as Chap te r  72-299, Laws o f  F l o r i d a ,  p roposed  

i n  1968 t h a t  t h e  p l a n n i n g  and management o f  water under  new l a w s  

c o u l d  a c t  a s  a  mechanism f o r  p o s s i b l e  l o n g - d i s t a n c e  t r a n s p o r t  o f  

water from n o r t h e r n  F l o r i d a  t o  Sou th  F l o r i d a .  F. Maloney, 

S. P l a g e r  & F. Baldwin, Water Law and A d m i n i s t r a t i o n ,  The F l o r i d a  

e Exper i ence  418 ( 1 9 6 8 ) .  Although such  t r a n s f e r s  a r e  n o t  l i k e l y  t o  
- 

b e  proposed  now, i t  i s  o b v i o u s  t h a t  t h e  p e r s o n  who d e v i s e d  and 

promoted t h e  c o n c e p t  o f  water management d i s t r i c t s  i n  F l o r i d a ,  d i d  

n o t  i n t e n d  them t o  be as r e s t r i c t i v e  a s  A p p e l l a n t  p r o p o s e s .  

A p p e l l a n t ' s  argument  p r e s u p p o s e s  t h a t  t h e  l e g i s l a t u r e  c o n t e m p l a t e d  

t h a t  it w a s  a c c e p t a b l e  t o  t r a n s f e r  wa te r  200 m i l e s  between t h e  S t .  

Marks R ive r  b a s i n  i n  Wakulla County and the  Escambia R ive r  b a s i n  

between S a n t a  Rosa and Escambia C o u n t i e s ,  b u t  e n t i r e l y  p r o h i b i t e d  

t o  t r a n s f e r  wa te r  20 m i l e s  between t h e  S t .  Marks R i v e r  Bas in  and 

t h e  Wacissa R ive r  Bas in  i n  a d j a c e n t  J e f f e r s o n  County. A more 

r e a s o n a b l e  i n t e r p r e t a t i o n  i s  t ha t  t h e  water management d i s t r i c t s  

were e s t a b l i s h e d  t o  p r o v i d e  a mechanism f o r  r e g i o n a l l y  b a s e d  water 

r e g u l a t i o n ,  b u t  t h a t  t h e  l e g i s l a t u r e  n e v e r  i n t e n d e d  them t o  be 

i s o l a t e d  water kingdoms w i t h  no r e g a r d  f o r  s t a t e w i d e  c o n c e r n s .  



The reasonable-beneficial use standard, as implemented by the 

department and the districts, provides a resource-based analysis 

that recognizes the regions without ignoring the larger management 

needs of the state. Therefore, transferring water between 

districts does not modify their boundaries, but simply recognizes 

this larger purpose. 

B. Interdistrict transfers of water do not lack sufficient 
legislative guidance as to applicable standards. 

Appellant also argues (Brief of Appellant, pp. 29-33) that 

even assuming the constitutionality of the legislative delegation 

to the Department and the subsequent delegation to water 

management districts, Chapter 373, Florida Statutes provides no 

meaningful legislative standards for interdistrict transfers of 

water under its consumptive use permitting provisions. Therefore, 

Appellant contends, the rules violate the requirements outlined in 

Cross Keys for legislative standards to guide administrative 

rulemaking. 

The legislature has provided explicit standards for 

consumptive use permitting generally in Section 373.223, Florida 

Statutes (1985) as follows: 

373.223 Conditions for a permit. 

(1) To obtain a permit pursuant to the 
provisions of this chapter, the applicant must 
establish that the proposed use of water: 

(a) Is a reasonable-beneficial use as 
defined in s. 373.019(4); 

(b) Will not interfere with any presently 
existing legal use of water; and 

(c) Is consistent with the public inter- 
est. 



(2) The g o v e r n i n g  b o a r d  o r  t h e  d e p a r t m e n t  
may a u t h o r i z e  t h e  h o l d e r  o f  a u s e  p e r m i t  t o  
t r a n s p o r t  a n d  u s e  g r o u n d  o r  s u r f a c e  w a t e r  
beyond  o v e r l y i n g  l a n d ,  a c r o s s  c o u n t y  bound- 
a r ies ,  o r  o u t s i d e  t h e  w a t e r s h e d  f r o m  w h i c h  i t  
i s  t a k e n  i f  t h e  g o v e r n i n g  b o a r d  o r  d e p a r t m e n t  
d e t e r m i n e s  t h a t  s u c h  t r a n s p o r t  a n d  u s e  i s  c o n -  
s i s t e n t  w i t h  t h e  p u b l i c  i n t e r e s t ,  a n d  n o  l o c a l  
g o v e r n m e n t  s h a l l  a d o p t  o r  e n f o r c e  a n y  l a w ,  
o r d i n a n c e ,  r u l e ,  r e g u l a t i o n ,  o r  o r d e r  t o  t h e  
c o n t r a r y .  

( 3 )  The  g o v e r n i n g  b o a r d  o r  t h e  d e p a r t -  
m e n t ,  by r e g u l a t i o n ,  may r e s e r v e  f r o m  u s e  by 
p e r m i t  a p p l i c a n t s ,  w a t e r  i n  s u c h  l o c a t i o n s  a n d  
q u a n t i t i e s ,  a n d  f o r  s u c h  s e a s o n s  o f  t h e  y e a r ,  
as i n  i t s  judgment  may b e  r e q u i r e d  £0; t h e  
p r o t e c t i o n  o f  f i s h  a n d  w i l d l i f e ,  o r  t h e  p u b l i c  
h e a l t h  a n d  s a f e t y .  S u c h  r e s e r v a t i o n s  s h a l l  b e  
s u b j e c t  t o  p e r i o d i c  r e v i e w  a n d  r e v i s i o n  i n  t h e  
l i g h t  o f  c h a n g e d  c o n d i t i o n s .  However,  a l l  
p r e s e n t l y  e x i s t i n g  l e g a l  u s e s  o f  w a t e r  s h a l l  
b e  p r o t e c t e d  s o  l o n g  as  s u c h  u s e  i s  n o t  c o n -  
t r a r y  t o  t h e  p u b l i c  i n t e r e s t .  

R e a s o n a b l e - b e n e f i c i a l  u s e  i s  d e f i n e d  i n  s e c t i o n  3 7 3 . 0 1 9 (  41,  

F l o r i d a  S t a t u t e s  as  " t h e  u s e  o f  w a t e r  i n  s u c h  q u a n t i t y  a s  i s  

n e c e s s a r y  f o r  e c o n o m i c  a n d  e f f i c i e n t  u t i l i z a t i o n  f o r  a p u r p o s e  a n d  

i n  a manner  w h i c h  i s  b o t h  r e a s o n a b l e  a n d  c o n s i s t e n t  w i t h  t h e  

p u b l i c  i n t e r e s t . "  

T h e s e  s t a n d a r d s  h a v e  b e e n  i n c o r p o r a t e d  i n t o  a n d  e l a b o r a t e d  

upon i n  F l o r i d a  A d m i n i s t r a t i v e  Code R u l e  17-40.04.  The D e p a r t m e n t  

h a s  a l s o  a d o p t e d  F l o r i d a  A d m i n i s t r a t i v e  Code  R u l e  17-40.05 

g o v e r n i n g  i n t e r d i s t r i c t  t r a n s f e r s  s p e c i f i c a l l y .  Under C r o s s  Keys 

a n d  s u b s e q u e n t  cases, t h e  l e g i s l a t i v e  s t a n d a r d s  i n  C h a p t e r  3 7 3  are 

c l e a r l y  s u f f i c i e n t  g u i d a n c e  f o r  t h e  r u l e s  g o v e r n i n g  c o n s u m p t i v e  

u s e  p e r m i t t i n g .  

T h e  l a w  t h a t  was  s t r u c k  down i n  t h e  C r o s s  Keys d e c i s i o n ,  

S e c t i o n  3 8 0 . 5 1 ( 1 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 7 5 1 ,  i n v o l v e d  t h e  

d e l e g a t i o n  o f  b r o a d  p o w e r s  t o  t h e  A d m i n i s t r a t i o n  Commiss ion t o  



d e s i g n a t e  c e r t a i n  areas o f  t h e  s t a t e  a s  A r e a s  o f  C r i t i c a l  S t a t e  

C o n c e r n .  The e f f e c t  o f  t h e  d e s i g n a t i o n  w a s  t o  g i v e  t h e  D i v i s i o n  

o f  S t a t e  P l a n n i n g  a u t h o r i t y  o v e r  l oca l  l a n d  d e v e l o p m e n t  

r e g u l a t i o n s ,  t h e r e b y  s u p e r s e d i n g  w h a t  h a d  t r a d i t i o n a l l y  b e e n  a  

l oca l  g o v e r n m e n t  f u n c t i o n .  The d e s i g n a t i o n  was  t o  b e  b a s e d  o n  

s e v e r a l  f a c t o r s ,  b u t  n o  r e l a t i v e  w e i g h t  was  g i v e n  t o  a n y  f a c t o r .  

The C o u r t  i n  C r o s s  Keys  h e l d  t h a t  t h e  d e s i g n a t i o n  o f  t h e s e  

areas by t h e  A d m i n i s t r a t i o n  Commiss ion w a s  i n v a l i d  b e c a u s e  o f  t h e  

" a b s e n c e  o f  l e g i s l a t i v e  d e l i n e a t i o n  o f  p r i o r i t i e s  among c o m p e t i n g  

areas a n d  r e s o u r c e s  w h i c h  r e q u i r e  p r o t e c t i o n  i n  t h e  S t a t e  

i n t e r e s t . "  3 7 2  So.2d a t  919 .  The C o u r t  t h e r e  d i s t i n g u i s h e d  

b e t w e e n  p e r m i s s i b l e  " f l e s h i n g  o u t "  o f  l e g i s l a t i v e  p o l i c y  a n d  t h e  

exercise o f  " p r i m a r y  a n d  i n d e p e n d e n t  d i s c r e t i o n "  Id. a t  920 .  The 

C o u r t  h e l d  t h a t  c e r t a i n  p o l i c y  l e v e l  d e c i s i o n s  are  r e s e r v e d  t o  t h e  

l e g i s l a t u r e  a n d  may n o t  b e  d e l e g a t e d .  

I n  r e v i e w i n g ,  i n  t h i s  case, t h e  s t a n d a r d s  f o r  c o n s u m p t i v e  u s e  

o f  w a t e r ,  i t  i s  clear t h a t  S e c t i o n  3 7 3 . 2 2 3 ,  F l o r i d a  S t a t u t e s  sets 

f o r t h  a d e q u a t e  s t a n d a r d s  t o  a l l o w  f o r  c o n s u m p t i v e  u s e  p e r m i t t i n g ,  

a n d  t h a t  F l o r i d a  A d m i n i s t r a t i v e  Code R u l e s  17-40 .04  a n d  17-40 .05  

are p e r m i s s i b l e  e x e r c i s e s  o f  t h e  r u l e m a k i n g  a u t h o r i t y  o f  t h e  

d e p a r t m e n t .  Such  r u l e s  m e r e l y  c a r r y  o u t  l e g i s l a t i v e  p o l i c y ,  as  

se t  f o r t h  i n  C h a p t e r  373 ,  F l o r i d a  S t a t u t e s ,  a n d  d o  n o t  i n  

t h e m s e l v e s  a t t e m p t  t o  u s u r p  t h e  l e g i s l a t i v e  p r e r o g a t i v e .  T h e s e  

r u l e s  are similar  t o  t h o s e  u p h e l d  i n  B r e w s t e r  P h o s p h a t e s  v .  S t a t e ,  

D e p a r t m e n t  o f  E n v i r o n m e n t a l  R e g u l a t i o n ,  4 4 4  So.2d 483  ( F l a .  1st 

DCA 1 9 8 4 1 ,  p e t .  f o r  r e v .  d e n . ,  450 So.2d 485 ( F l a .  1 9 8 4 ) .  T h e r e ,  

t h e  c o u r t  u p h e l d  t h e  D e p a r t m e n t ' s  e s t a b l i s h m e n t  o f  a c e r t a i n  area 



as an Outstanding Florida Water over objections that such 

designation was an unconsitutional delegation of legislative 

authority. Quoting Cross Keys, the Court related the needed 

guidance to "the subject matter dealt with and the degree of 

difficulty involved in articulating finite standards. " - Id. at 485. 

The court in that case looked to the type of function being 

delegated and the entire legislative scheme on which it was based. 

This case presents a similar situation. 

The permitting of consumptive uses of water is a much 

narrower function than the broad regulatory scheme of Areas of 

Critical State Concern. Such permitting turns largely on a 

technical analysis of water resources that are the function of the 

agencies involved. The interdistrict transfer of water involves a 

a similar analysis, differing only in that two districts are 

involved, both of which must review all aspects of the proposed 

water use. Conducting these analyses is precisely the type of 

function for which administrative agencies are created. The 

larger policy issues are resolved by the legislature, and the 

agency is guided by these policies in its rules and their 

application to specific cases. 

Although Section 373.223, Florida Statutes does not 

explicitly give specific authority for interdistrict transfers of 

water, the interpretation by the agency that such transfers are 

permissible, and its adoption of rules to carry out this 

interpretation, should be given deference and upheld absent a 

finding that they are arbitrary and capricious. General Telephone 

Company of Fla. v. Fla. Public Service Commission, 446 So.2d 1063 



( F l a .  1 9 8 4 ) .  I n  m a k i n g  a d e t e r m i n a t i o n  o f  t h e  r e a s o n a b l e n e s s  o f  

t h i s  i n t e r p r e t a t i o n ,  t h e  r u l e s  m u s t  b e  r e a d  - i n  par i  materia w i t h  

t h e  o v e r a l l  i n t e n t  o f  t h e  l e g i s l a t i o n .  B r e w s t e r  P h o s p h a t e s ,  444  

So .2d  a t  485. A s  r e v i e w e d  a b o v e ,  t h e  o v e r a l l  scheme o f  C h a p t e r  

3 7 3 ,  F l o r i d a  S t a t u t e s ,  i n c l u d i n g  P a r t  11, is t o  p r o v i d e  f o r  

s t a t e w i d e  management  o f  w a t e r  r e s o u r c e s  by t h e  D e p a r t m e n t  w i t h  

t h a t  management  g e n e r a l l y  b e i n g  i m p l e m e n t e d  by t h e  w a t e r  

management  d i s t r i c t s  t o  a l l o w  f o r  r e g i o n a l  v a r i a t i o n s  w h e r e  

a p p r o p r i a t e .  T h e r e  w o u l d  b e  n o  n e e d  f o r  s t a t e w i d e  o v e r s i g h t  by 

t h e  D e p a r t m e n t  i f  t h e  w a t e r  management  d i s t r i c t s  w e r e  i n t e n d e d  t o  

b e  t o t a l l y  au tonomous  a n d  i n d e p e n d e n t  w i t h  r e g a r d  t o  w a t e r  

management .  

T h e r e f o r e ,  b e c a u s e  t h e  r u l e s  are c l e a r l y  b a s e d  o n  b o t h  t h e  

e x p l i c i t  l e g i s l a t i v e  d i r e c t i v e  i n  S e c t i o n  3 7 3 . 2 2 3 ,  F l o r i d a  

S t a t u t e s  a n d  b e c a u s e  t h e y  c a r r y  o u t  t h e  o v e r a l l  l e g i s l a t i v e  scheme 

o f  s t a t e w i d e  management  d e l e g a t e d  o n  a r e g i o n a l  b a s i s ,  t h e  r u l e s  

are w e l l  w i t h i n  t h e  r a n g e  o f  v a l i d  s t a n d a r d s  a n d  g u i d a n c e  t h a t  

w e r e  o u t l i n e d  i n  C r o s s  Keys a n d  B r e w s t e r  P h o s p h a t e s .  

CONCLUSION 

The  D e p a r t m e n t  o f  E n v i r o n m e n t a l  R e g u l a t i o n  h a s  s t a t e w i d e  

a u t h o r i t y ,  p u r s u a n t  t o  C h a p t e r  3 7 3 ,  F l o r i d a  S t a t u t e s  t o  manage  a l l  

o f  t h e  w a t e r s  o f  t h e  S t a t e  o f  F l o r i d a .  The  D e p a r t m e n t  c o u l d  

exercise t h a t  a u t h o r i t y  by p e r m i t t i n g  t r a n s f e r s  o f  w a t e r  across 

w a t e r  management  d i s t r i c t  b o u n d a r i e s .  The D e p a r t m e n t  h a s  

d e l e g a t e d  i t s  a u t h o r i t y  t o  t h e  w a t e r  management  d i s t r i c t s ,  w i t h  



the limitation that each involved district approve the transfer 

before it can occur. 

The Department has based its rules for such transfers on the 

standards for consumptive use permitting in Chapter 373, Part 11, 

Florida Statutes. These standards are sufficient guidance for the 

promulgation of rules governing the decisions involved in approval 

of consumptive use permits. The type of decision involved in such 

permitting is of the type generally delegated to agencies and the 

delegation does not usurp legislative powers. 

Based on the foregoing argument, the denial of the Writ of 

Prohibition should be affirmed and the two involved water 

management districts should be permitted to proceed with 

consideration of the applications before them. 

Respectfully submitted, 

Assistant General Counsel 



CERTIFICATION OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  c o p y  o f  t h e  f o r e g o i n g  h a s  b e e n  

f u r n i s h e d  b y  U.S. Mail t o  t h e  f o l l o w i n g  c o u n s e l  o f  record o n  t h i s  

d ~ % a y  o f  O c t o b e r ,  1 9 8 6 :  

W i l l i a m  L. E a r l ,  E s q u i r e  
One B i s c a y n e  Tower ,  S u i t e  3 6 3 6  
Two B i s c a y n e  B o u l e v a r d  
M i a m i ,  F l o r i d a  3 3 0 3 1  

Neal Bowen, E s q u i r e  
1 7  S o u t h  V e r n o n  Avenue 
K i s s i m m e e ,  F l o r i d a  3 2 7 4 1  

C l i f t o n  A .  M c C l e l l a n d ,  J r . ,  E s q .  
1 3 8 0  S a r n o  Road  
P o s t  O f f i c e  Box 977-Eg 
M e l b o u r n e ,  F l o r i d a  3 2 9 3 5  

R o b e r t  B r u c e  Snow, E s q u i r e  
P o s t  O f f i c e  Box 2 0 6 0  
B r o o k s v i l l e ,  F l o r i d a  3 3 6 1 2  

S t e p h e n  P. Lee, E s q u i r e  
111 S.E.  2 5 t h  Avenue  
O c a l a ,  F l o r i d a  3 2 6 7 1  

Edward  de l a  P a r t e ,  J r . ,  E s q u i r e  
W e s t  C o a s t  R e g i o n a l  Water 

S u p p l y  A u t h o r i t y  
7 0 5  E a s t  Kennedy  B o u l e v a r d  
Tampa, F l o r i d a  3 3 6 0 2  

Mary  E. H a r l a n ,  E s q u i r e  
P o s t  O f f i c e  Box 6 0  
B a r t o w ,  F l o r i d a  33830  

Andrew A .  Graham,  E s q u i r e  
Marjorie E. S m i t h ,  E s q u i r e  
R e i n m a n ,  Harrell,  S i l b e r h o r n ,  

Moule & Graham,  P.A. 
1 8 2 5  S o u t h  R i v e r v i e w  D r i v e  
M e l b o u r n e ,  F l o r i d a  3 2 9 0 1  

W i l l i a m  E. C u r p h e y ,  E s q u i r e  
1 5 1 5  S a r n o  Road 
M e l b o u r n e ,  F l o r i d a  3 2 9 3 5  

E d w a r d  B. H e l v e n s t o n ,  E s q u i r e  
P a s c o  C o u n t y  G o v e r n m e n t  C e n t e r  
7530  L i t t l e  Road  
New P o r t  R i c h e y ,  F l o r i d a  3 3 5 5 3  

V a n c e  W .  Kidder,  E s q u i r e  
S t .  J o h n s  R i v e r  Water 

Management  Dis t r ic t  
P o s t  O f f i c e  Box 1 4 2 9  
P a l a t k a ,  F l o r i d a  32078-1429 

A s s i s t a n t  G e n e r a l  C o u n s e l  

STATE OF FLORIDA DEPARTMENT 
OF ENVIRONMENTAL REGULATION 
Twin T o w e r s  O f f i c e  B u i l d i n g  
2 6 0 0  B l a i r  S t o n e  Road  
T a l l a h a s s e e ,  F l o r i d a  32399-240 0  
T e l e p h o n e :  ( 9 0 4 )  488-9730 


