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P E N D I X  AND CITATIONS TO APPENDIX 

The Appellee incorpora tes  t h e  appendix of Appellant but adds 

t o  it t h e  por t ions  of t h e  record below a s  a r e  found i n  Appel lee 's  

Appendix. The por t ions  of the  record below which a r e  added t o  

those t h e  Appellant appended begin numbering i n  sequence from t h e  

l a s t  number i n  Appel lant ' s  Appendix. C i t a t i o n s  t o  t h e  Appendix 

below A-108 can be found i n  t h e  Appel lant ' s  Appendix. 



STATEMENT OF THE CASE AND OF THE FACTS 

The Appel lee  t a k e s  except ion  t o  t h e  Appel lant  ' s Statement.  

The second sen tence  of t h e  f i r s t  paragraph of A p p e l l a n t ' s  Statement 

i s  not  a c o r r e c t  c h a r a c t e r i z a t i o n  of t h e  i s s u e  r a i s e d  be fo re  or  

decided by t h e  d i s t r i c t  cou r t .  Likewise, t h e  second sen tence  of 

t h e  f i f t h  paragraph of t h e  A p p e l l a n t ' s  Statement i s  not  an a c c u r a t e  

s ta tement  of t h e  p o s i t i o n  t aken  by t h e  Appellee. Las t ly ,  t h e  l a s t  

paragraph of A p p e l l a n t ' s  Statement does no t  p rope r ly  s t a t e  t h e  

grounds upon which t h e  d i s t r i c t  c o u r t  made i t s  dec i s ion .  

The i s s u e  before  t h e  d i s t r i c t  c o u r t  i s  proper ly  s t a t e d  i n  t h e  

f i r s t  paragraph of i ts  opinion,  t o  w i t :  "whether t r a n s f e r  of water  

from one water management d i s t r i c t  t o  another  i s  au tho r i zed  by law" 

o r  "does t h e  Department of Environmental Regulat ion of t h e  S t a t e  of 

F lo r ida  (DER)  have t h e  s t a t u t o r y  a u t h o r i t y  t o  adopt an adminis t ra -  

t i v e  r u l e  p r e s c r i b i n g  t h e  procedure t o  be fol lowed and t h e  

g u i d e l i n e s  t o  be observed by t h e  r e s p e c t i v e  water  management d i s -  

t r i c t s  i n  cons ide r ing  i n t e r d i s t r i c t  water  t r a n s f e r s .  " (A-1)  . 
L i k e w i s e ,  t h e  d i s t r i c t  c o u r t  i n  t h e  t h i r d  and t e n t h  paragraphs  of 

i t s  opin ion  aga in  s t a t e d  t h e  i s s u e  when it s t a t e d  " [ t l h e  r e a l  i s s u e  

h e r e  is  whether t h e  F lo r ida  Water Resources Act g ives  DER t h e  power 

t o  a u t h o r i z e  such t r a n s f e r s n  and "whether t h e  water  management d i s -  

t r i c t s  have been proper ly  de l ega t ed  t h e  a u t h o r i t y  by DER." (A-2, 

0 ,  11). The Appe l l ee ' s  p o s i t i o n  below was t h a t  t h e  Appel lant  

argued a p o s i t i o n  t h a t  was counter  t o  express ,  no t  implied,  

s t a t u t o r y  a u t h o r i t y  possessed by t h e  DER and def e a t i v e  of t h e  pur- 

e poses  of Chapter 373, PI orida S t a t u t e s .  (A-74, 77, 7 9 ) .  The 



@ p o r t i o n  of t h e  d i s t r i c t  c o u r t  op in ion  quoted  by t h e  Appel lant  i n  

t h e  l a s t  paragraph of i t s  Statement i s  t h e  l a s t  sen tence  of a  

paragraph i n  t h e  opinion which a l s o  c o n t a i n s  t h i s  sen tence  " [ t l h e  

s t a t u t o r y  a u t h o r i t y  t o  a l low such i n t e r d i s t r i c t  d i v e r s i o n s  of water  

i s  -lied i n  t h e  q ran t  t o  DER of s t a t ewide  Dower t o  

r e g u l a t e  t h e  management of water r e sou rces  and Bv t h e  s p e c i f i c  

l e a i s l a t i v e  a u t w  t o  permit  t h e  t r a n s p o r t  and use of water  

beyond ove r ly ing  l and ,  a c r o s s  county boundar ies ,  o r  ou t  s i d e  t h e  

watershed from which it is  taken.  " (A-5, 6 )  . (Emphasis added) . 
The sen tence  quoted h e r e i n  proper ly  s t a t e s  t h e  grounds upon which 

t h e  d i s t r i c t  c o u r t  found a u t h o r i t y  f o r  DER. 

SUMMARY OF ARGUMENT 

0 There is  no c o n f l i c t  wi th  Askew v. Cross Rev Waterwav~,  372 

So.2d 913 (F la .  1979) because t h e  v a l i d i t y  of a  s t a t u t e  was no t  an 

i s s u e  r a i s e d  i n  t h i s  case  a s  it was i n  Askew, and t h e  r u l e  of law 

a p p l i e d  i n  Askew--consti tut ional  adequacy of s t anda rds  set f o r t h  i n  

l eg i s la t ion- -was  no t  r u l e d  upon; and consequent ly ,  t h e  p o i n t s  of 

law a r e  d i f f e r e n t .  Moreover, t h e  f a c t s  a r e  d i s s i m i l a r .  There is  

no c o n f l i c t  wi th  of P r o f e - n a l m ,  

483 So.2d 28 (F la .  1st DCA 1986) because, whi le  t h e  po in t  of law 

conta ined  i n  Pariser is  a  po in t  of law conta ined  i n  t h e  case  

he re in ,  t h e  f a c t s  a r e  d i s s i m i l a r  and t h e  d i s t r i c t  c o u r t  e x p l a i n s  

i t s  reasoning  s o  t h a t  no confusion can r e s u l t .  The Appellant  

argued an  i n t e r p r e t a t i o n  of Chapter 373, PI o r i d a  S t a t u t e s ,  t h a t  was 

based i n  unius est ex-io a l w  a , and t h e  d i s t r i c t  

c o u r t  d i s ag reed  wi th  t h e  Appel lant  ' s p o s i t i o n  and expla ined  so.  



0 (A-2 through 7. See p a r t i c u l a r l y  Footnotes  13, 4,  and 5) . The 

grounds f o r  c o n f l i c t  a s s e r t e d  by t h e  Appel lan ts  a r e  con t r ived  be- 

cause  t h e r e  is a b s o l u t e l y  no c o n f l i c t  between t h e  d i s t r i c t  c o u r t ' s  

d e c i s i o n  and t h e  c a s e s  Appel lant  r e f e r s  t o .  

The d i s t r i c t  c o u r t ' s  op in ion  does no t  a f f e c t  t h e  d u t i e s  and 

r e s p o n s i b i l i t i e s  of county commissioners because it does no th ing  

more than  add t o  case  law. Its de te rmina t ion  of t h e  a u t h o r i t y  of 

Appellee does no t  add t o  o r  d e t r a c t  from t h e  a u t h o r i t y  county com- 

mis s ione r s  have and does no t  change t h e  d i f f i c u l t  p lanning tasks 

t h a t  county commissioners o r  c i t y  commissioners, water  management 

d i s t r i c t s  and r eg iona l  p lanning counc i l s ,  f o r  t h a t  ma t t e r ,  have 

con f ron t ing  them and t h u s  does no t  d i r e c t l y  and e x c l u s i v e l y  a f f e c t  

county commission d u t i e s  and r e s p o n s i b i l i t i e s .  

GUMENT 

I. -0JaA C O U E  DOES NOT CONFLICT WITH ASKEW V. CROSS KEY 
WATERWAYS. 

In  Nielson v. Ci tv  of Sarafiota, 117 So.2d 731 ( F l a .  1960) ,  

t h i s  Court s u c c i n c t l y  set f o r t h  when a  c o n f l i c t  between cases  

a r i s e s ,  t o  w i t :  

1. announcement of a r u l e  of law which c o n f l i c t s  wi th  

a prev ious ly  announced r u l e  of l a w ;  

2. a p p l i c a t i o n  of a  r u l e  of l a w  t o  produce a  d i f f e r e n t  

r e s u l t  i n  a case  which invo lves  s u b s t a n t i a l l y  t h e  

same c o n t r o l l i n g  f a c t s  a s  a  p r i o r  case  d i sposed  o f .  

I n  Nielson t h e  Court went on t o  s t a t e  t h a t ,  a s  t o  t h e  former,  t h e  

8 f a c t s  a r e  immaterial  and, a s  t o  t h e  l a t t e r ,  t h e  f a c t s  a r e  v i t a l .  



The s a l i e n t  f a c t s  t o  t h i s  case  d i s t i n g u i s h  t h i s  case  from Askew.  

Likewise, t h e  p r i n c i p l e s  of law t h a t  were a p p l i e d  a r e  d i f f e r e n t .  

The DER i s  empowered by Sec t ions  373.016, 373.019(8),  

373.023(1),  373.219, and 373.223, F l o r i d a  S t a t u t e s ,  t o  adminis te r  a 

consumptive use p e r m i t t i n g  program throughout t h e  S t a t e  of F lo r ida ;  

and whenever a  ho lder  of a  consumptive use permit  would propose t o  

t r a n s p o r t  and use water beyond ove r ly ing  land ,  a c r o s s  county boun- 

d a r i e s ,  o r  o u t s i d e  t h e  watershed from which it i s  taken,  such 

t r a n s p o r t  or  use may be au tho r i zed  i f  "such t r a n s p o r t  o r  use i s  

c o n s i s t e n t  wi th  t h e  p u b l i c  i n t e r e s t . "  (A-3, 4 ) .  Pursuant t o  

S e c t i o n s  373.016 ( 3 )  and 373.103 ( I ) ,  F l o r i d a  S t a t u t e s ,  t h e  DER 

de l ega t ed  a d m i n i s t r a t i o n  of P a r t  I1 of Chapter 373, P e r m i t t i n s  of 

t i v e  Uses of Water;, t o  t h e  water  management d i s t r i c t s .  

(A-3, 4) . Cons is ten t  wi th  t h i s  de l ega t ion ,  t h e  DER adopted a n  ad- 

m i n i s t r a t i v e  r u l e  t h a t  s a i d  when an  a p p l i c a t i o n  proposes t o  

t r a n s p o r t  and use  water  a c r o s s  a  boundary between water management 

d i s t r i c t s  t h a t  both water  management d i s t r i c t s  had t o  approve such 

a  t r a n s p o r t  and use a s  c o n s i s t e n t  wi th  t h e  p u b l i c  i n t e r e s t .  

(A-4). When an a p p l i c a n t  l o c a t e d  i n  Brevard County i n  t h e  S t .  

Johns River Water Management D i s t r i c t  a p p l i e d  t o  South F lo r ida  

Water Management D i s t r i c t  and S t .  Johns River Water Management 

D i s t r i c t  f o r  a  consumptive use permit  wi th  a  source  i n  Osceola 

County i n  t h e  South F lo r ida  Water Management D i s t r i c t  and t h e  S t .  

Johns River Water Management D i s t r i c t  agendaed t h e  a p p l i c a t i o n  f o r  

d e n i a l ,  Osceola County f i l e d  a  P e t i t i o n  f o r  Wri t  of P r o h i b i t i o n  

e t h a t ,  i n  e f f e c t ,  asked t h e  D i s t r i c t  Court of Appeal, F i f t h  

D i s t r i c t ,  t o  determine whether t r a n s f e r s  between water management 



d i s t r i c t s w e r e a u t h o r i z e d  by s t a t u t e ,  a n d i f  so ,  whether t h e s t .  

Johns River Water Management D i s t r i c t  had a  say i n  regard  t o  any 

proposed t r a n s p o r t .  ( A - 1  through 7 ,  24 through 5 2 ) .  

The even t s  i n  Askew a r e  e n t i r e l y  d i s s i m i l a r .  Therein  an 

agency proposed r u l e s  i n  an  e f f o r t  t o  adminis te r  a  s t a t u t e .  

Persons a f f e c t e d  by t h e  r u l e s  i n s t i t u t e d  s u i t  c la iming t h a t  t h e  

s t a t u t e  l acked  minimum s t anda rds  e s t a b l i s h i n g  p r i o r i t i e s  among 

a r e a s  and resources ,  and t h e r e f o r e ,  t h e  s t a t u t e  and r u l e s  were con- 

s t i t u t i o n a l l y  d e f e c t i v e .  

In  t h e  i n s t a n t  case ,  t h e  Appel lant  argued t h a t  i n  t h e  absence 

of it being s p e c i f i c a l l y  mentioned i n  Sec t ion  373 -223 (21,  F lo r ida  

S t a t u t e s ,  because of t h e  d o c t r i n e  of s m r e s s i o  unius  est e x c l u s i o  

a l t e r i u s ,  t h a t  t r a n s p o r t  and use of water  a c r o s s  t h e  boundary be- 

tween water  management d i s t r i c t s  was p roh ib i t ed .  (A-4) . The 

d i s t r i c t  c o u r t  r e j e c t e d  A p p e l l a n t ' s  argument. (A-4) . Thus, t h e  

d i s t r i c t  c o u r t  was no t  asked t o  r u l e  on t h e  c o n s t i t u t i o n a l i t y  of a  

s t anda rd  but on whether t h e  d o c t r i n e  of e x g u x s , , i o u n i u s  est ex - 
c l u s i o  a l t e r i w s  was a p p r o p r i a t e  t o  t h e  i n s t a n t  case .  (A-4) . 
Indeed t h e  v a l i d i t y  of t h e  c r i t e r i a  f o r  e v a l u a t i n g  proposed 

t r a n s p o r t  and use  contained i n  Sec t ion  373.223 ( 2 ) ,  Flor idi l  

SLaUt-es, " t r a n s p o r t  and use i s  c o n s i s t e n t  wi th  t h e  p u b l i c  

i n t e r e s t  ", was never r a i s e d  by Appellant  below. Indeed Appel lant  

ignored t h e  e x i s t e n c e  of t h e  "pub l i c  i n t e r e s t "  s t a t u t o r y  c r i t e r i a  

i n  Subsect ion 373 -223 ( 2 )  , E l o r i d a  S t a t u t e s .  Furthermore, 

Appellant ,  but not  t h e  d i s t r i c t  cou r t ,  ignored t h e  impact of D E R ' s  

a r u l e  requirement t h a t  t h e  t r a n s p o r t  and use  of water a c r o s s  water  

management d i s t r i c t  boundar ies  W e s  a p ~ r o v a l  of each involved 



s t r i c t ,  i .e, no d i s t r i c t  can u n i l a t e r a l l y  a u t h o r i z e  t h e  use of 

water w i t h i n  i t s  d i s t r i c t  t h a t  i s  ob ta ined  o u t s i d e  of i ts  d i s t r i c t  

(A-3, 4 )  . The DER r u l e  does no t  nega te  t h e  l e g i s l a t i v e l y  

e s t a b l i s h e d  boundar ies  of t h e  water  management d i s t r i c t s ,  which a r e  

i r r e l e v a n t  t o  it, but i n s t e a d ,  f o r  i t s  de l ega t ion ,  p rov ides  a  work- 

a b l e  check and balance,  i f  you wish, procedure  f o r  e v a l u a t i n g  

whether a  proposed t r a n s p o r t  and use of water  beyond ove r ly ing  

l and ,  a c r o s s  county boundar ies ,  and o u t s i d e  t h e  watershed it is  

taken,  which may a l s o  happen t o  be a c r o s s  water  management d i s -  

t r i c t ,  municipal ,  s p e c i a l  t a x i n g  d i s t r i c t ,  o r  r eg iona l  p lanning 

counc i l  boundar ies  " i s  c o n s i s t e n t  w i th  t h e  p u b l i c  i n t e r e s t . "  

(A-1 through 7)  . 
The Appel lant  I s  argument t a k e s  a  sen tence  i n  t h e  d i s t r i c t  

c o u r t ' s  op in ion  and uses it out  of con tex t  from t h e  remainder of 

t h e  op in ion  and t h e  i s s u e s  be fo re  t h e  d i s t r i c t  cou r t .  Th i s  con- 

t r i v e d  c o n f l i c t  i s  what t h i s  c o u r t  has  inveighed a g a i n s t  when it 

s a i d  t h a t  c o n f l i c t s  a r i s e  from t h e  d e c i s i o n s  no t  op in ions .  Gibson 

-, 231 So.2d 823 (F la .  1970) . Under Appe l l an t ' s  s cena r io ,  

any t ime a  d i s t r i c t  c o u r t  found t h a t  a  s t a t u t e  provided a u t h o r i t y ,  

a  c o n f l i c t  would occur wi th  As-. The d i s t r i c t  c o u r t ' s  d e c i s i o n  

was t h a t  Chapter 373 a p p l i e d  s t a t e w i d e  and t h a t  DER could ad- 

min i s t e r  it s ta tewide ,  and i f  it chose t o  d e l e g a t e  i t s  a u t h o r i t y  t o  

water  management d i s t r i c t s ,  a s  it d id ,  DER' s s t a t ewide  a u t h o r i t y  

was no t  thereby  diminished.  (A-5, 6 )  . This  i s  not  app ly ing  a  r u l e  

of law concerning u n c o n s t i t u t i o n a l  de l ega t ion ,  nor i s  it a  d e c i s i o n  

t h a t  condones an agency s e t t i n g  s t anda rds  f o r  i t s e l f .  Thus, t h e  



i n s t a n t  case  and A s k =  a r e  d i s t i n g u i s h a b l e  on t h e  f a c t s  and t h e  

r u l e  of law appl ied .  

Under Nielsen, m, c o n f l i c t  can a r i s e  from enunc ia t ion  of a 

r u l e  of law which i s  i n  c o n f l i c t  wi th  a  p rev ious ly  announced one 

and i n  Qsceo la  C o w  and i n  Pa r i s= ,  t h e  r u l e  of law e m r e s s i o  

est e x c u i o  alte- was app l i ed ,  but t h e  d i s t r i c t  c o u r t  i n  

O s c e o l a !  d i d  no t  enunc ia t e  a  r u l e  of law which i s  i n  c o n f l i c t  

wi th  t h a t  i n  Pariser. The Dsceola County d e c i s i o n  is  c o n s i s t e n t  

wi th  t h e  r u l e  of law i n  based on t h e  f a c t s  i n  Dsceola. 

The r u l e  of law, -0 uni us est e x c l u s i o  a l t e r i u s ,  a s  

expressed i n  m e r  v. S t a t e ,  335 So.2d 815, 817 (F la .  1976) ,  which 

is  t h e  case  f o r  t h e  r u l e  of law c i t e d  i n  Pariser, is  no t  i ronc l ad ,  

is  a  genera l  p r i n c i p l e  t h a t  o r d i n a r i l y  ope ra t e s ,  but  i s  subor- 

d i n a t e  t o  t h e  l e g i s l a t i v e  i n t e n t  found i n  t h e  language of a  

s t a t u t e .  L e g i s l a t i v e  i n t e n t  i s  de r ived  from t h e  e n t i r e t y  of a 

s t a t u t e ,  not  i n d i v i d u a l  p o r t i o n s  removed from t h e  remainder o t  a  

s t a t u t e .  E . o o d  Walter D m i c t  v. Tate,  334 So.2d 626 (F la .  2nd 

DCA 1976) .  

The d i s t r i c t  c o u r t  cons t rued  Sec t ion  373.223 ( 2 ) ,  F l o r i d a  

Statut9s, with r e f e rence  t o  t h e  remainder of t h e  s t a t u t e  and 

r e j e c t e d  t h e  Appe l l an t ' s  argument t h a t ,  i n  t h e  absence of men- 

t i o n i n g  something t h e  Appel lant  a s s e r t s  should have been mentioned, 

t h e r e  was a  l a c k  of a u t h o r i t y .  ( A - 1  through 7 ,  s e e  4 p a r t i c u -  

* l a r l y )  . I n t e r e s t i n g l y ,  boundar ies  of m u n i c i p a l i t i e s  a r e  not  



mentioned, nor a r e  s p e c i a l  t a x i n g  d i s t r i c t s  o r  r eg iona l  p lanning 

counc i l  boundaries.  Such boundar ies  a r e  i r r e l e v a n t  t o  DER, a  s t a t e  

agency with  geographical  j u r i s d i c t i o n  coterminous wi th  t h e  boun- 

d a r i e s  of t h e  S t a t e  of F lo r ida ,  a s  they a r e  t o  t h e  purpose of 

Sec t ion  373.223 ( 2 )  , Pl o r i d a   statute^, which t h e  Appellant  p rope r ly  

a s s e r t e d ,  is t o  c l e a r l y  i n d i c a t e  t h a t  c e r t a i n  common law r i p a r i a n  

r i g h t  d o c t r i n e s  a r e  not  a p p l i c a b l e  (A-52), and of course ,  t h e r e  

were no water management d i s t r i c t s  under t h e  common law. Thus, t h e  

d i s t r i c t  c o u r t  considered A p p e l l a n t ' s  argument and r e j e c t e d  it a s  

i n a p p l i c a b l e  a s  Appel lant  urged it be a p p l i e d  i n  t h i s  i n s t ance .  

( A - 1  through 7 ) .  

111. OSCEOLA DOES NOT AFFECT THE DUTIES AND RESPONSIBILITES 
OF COUNTY COMMISSIONERS. 

I n  -y v. St&, 293 So.2d 697 (F l a .  1974) ,  t h i s  c o u r t  

made it p e r f e c t l y  c l e a r  t h a t  i n c i d e n t a l  impacts on t h e  d u t i e s  and 

r e s p o n s i b i l i t i e s  of c o n s t i t u t i o n a l  o f f i c e r s ,  such a s  t h e  i n c i d e n t a l  

impacts causes ,  were i n s u f f i c i e n t  t o  invoke j u r i s -  

d i c t i o n  under A r t i c l e  V, Sec t ion  3  ( d )  3, F lo r ida  C o n s t i t u t i o n :  

" [a I d e c i s i o n  must d i r e c t l y  and i n  some way exc lus ive ly  a f f e c t  t h e  

d u t i e s ,  powers, v a l i d i t y ,  format ion,  t e rmina t ion  o r  r e g u l a t i o n  of a  

p a r t i c u l a r  c l a s s  of c o n s t i t u t i o n a l  or  s t a t e  o f f  i c e r s n .  

Appellant  s argument has  t r a n s f  ormed t h e  F i f t h  D i s t r i c t  I s  

d e c i s i o n  i n  m c ~ o l a  C o u n t ~  from one determining t h e  j u r i s d i c t i o n  

and powers of t h e  S t .  Johns River Water Management ~ i s t r i c t  and t h e  

Department of Environmental Regulat ion under Chapter 373 a s  one 

* a l s o  dec id ing  t h e  j u r i s d i c t i o n ,  powers, and d u t i e s  of county com- 

miss ions  under Chapters  125 and 163, F l o r i d a  S t a t u t e s ;  however, t h e  



j u r i s d i c t i o n  of county commissions was no t  even p re sen ted  o r  con- 

s i d e r e d  i n  t h e  case  except  a s  argument t o  suppor t  A p p e l l a n t ' s  

s t and ing  t o  seek a  w r i t  of p r o h i b i t i o n .  The w r i t  of p r o h i b i t i o n  

sought by Appel lant  was c l e a r l y  l i m i t e d  t o  t h e  j u r i s d i c t i o n  of t h e  

S t .  Johns River Water Management D i s t r i c t ,  not  county commissions. 

(App. 11, 7 0 ) .  

The approval  o r  d i sapprova l  of an i n t e r - d i s t r i c t  t r a n s f e r  of 

water  by water management d i s t r i c t s  has  no g r e a t e r  a f f e c t  on a  

county commission1 s po l i cy  or  p lanning d u t i e s  t h a n  do t h e  monthly 

approval  of numerous consumptive use pe rmi t s  by t h e  water  manage- 

ment d i s t r i c t s  w i t h i n  t h e  r e s p e c t i v e  boundar ies  of F l o r i d a ' s  

coun t i e s ,  o r  an  i n t r a - d i s t r i c t  t r a n s f e r  of water  between coun t i e s ,  

a l l  of which Appe l l an t ' s  i n t e r p r e t a t i o n  of Sec t ion  373.223 ( 2 ) ,  

• r i d a  S t a t u t e s ,  would a l low f o r .  Moreover, t h e  water  management 

d i s t r i c t s  and t h e  DER have exc lus ive  a u t h o r i t y  regard ing  t h e  

r e g u l a t i o n  of t h e  consumptive use of water  w i t h i n  t h e  s t a t e .  

Sec t ions  373.217 and 373.023, F l o r i d a  Statutes. U a c k  v ,  

l e  C o w ,  No. 84-3270 (F la .  1 8 t h  Cir.Ct. June 29, 1985) .  

The d e c i s i o n  p l a i n l y  does no t  d i r e c t l y  and e x c l u s i v e l y  a f f e c t  t h e  

d u t i e s  of county commissions but a t  be s t  may i n d i r e c t l y  a f f e c t  

county commissions by punc tua t ing  t h e  n e c e s s i t y  f o r  p lanning  

coopera t ion  wi th  reg iona l  and s t a t e  agenc ies  e x e r c i s i n g  j u r i s -  

d i c t i o n  over r e sou rces  w i t h i n  r e s p e c t i v e  count ies .  See, spec i -  

f i c a l l y  Sec t ions  373.0395, 373.036, F l o r i d a  S t a t u t e s ;  Chapters  

185 and 186, Florida St-; S e c t i o n s  163.3177(9) ( h )  , 163.3184 

and 163.3205, Florida S t  a t u t w .  Furthermore, t h e  d e c i s i o n  does 



not p rec lude  county commissions from e x e r c i s i n g  due p roces s  r i g h t s  

w i t h i n  t h e  r e g u l a t o r y  framework of Chapter 1 2 0 ,  F l o r i d a  S t a t u t e s .  

See S e c t i o n s  120.54 and 120.57, F l o r i d a  S t a t u t e s .  

Accordingly, t h e  Osceola County d e c i s i o n  only a f f e c t s  t h e  

powers and d u t i e s  of t h e  DER and water management d i s t r i c t s  and 

t h u s ,  j u r i s d i c t i o n  is l a c k i n g  under A r t i c l e  V, Sec t ion  3 ( b ) 3 ,  

F lo r ida  C-titution. 

For t h e  foregoing  reasons ,  Appellee r e s p e c t f u l l y  r e q u e s t s  t h i s  

Honorable Court t o  deny t h e  a p p l i c a t i o n  f o r  d i s c r e t i o n a r y  review 

because n e i t h e r  on t h e  r u l e  of law or f a c t s  is it i n  c o n f l i c t  w i th  

Askew, on t h e  f a c t s  it is  no t  i n  c o n f l i c t  wi th  P a r i s e r ,  and it does 

no t  d i r e c t l y  and e x c l u s i v e l y  a f f e c t  county commissioners. The case  

is  a  ca se  of f i r s t  impression,  as Appel lant  po in ted  ou t  ( A - 1 1 )  , and 

as  such, a c o n f l i c t  wi th  another  case  i s  un l ike ly .  See S a l t z  v. 

Pe r lmu t t e r ,  362 So.2d 160, 164 (F la .  4 th  DCA 1978) (Anstead 

c o n c u r r i n g ) .  Furthermore, t h e  Dsceola Co- d e c i s i o n  does no t  i n  

any way o v e r r u l e  any o the r  case ,  and t h e r e f o r e ,  no c o n f l i c t  e x i s t s .  

Kyle v. Kyle, 139 So.2d 885 (Fla .  1962) . The Appel lan ts  a l l e g e d  

con£ l i c t  i s  h igh ly  c o n t r i v e d  and no th ing  more. 

Respec t fu l ly  submitted,  

" VANCE W. KIDDER 
Attorney f o r  Appellee 
S t .  Johns River Water 

Management D i s t r i c t  
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