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PRELIMINARY STATEMENT 

I n  t h i s  b r i e f ,  t h e  P e t i t i o n e r ,  RUDY MUCKENFUSS, a s  

P rope r ty  Appraiser  of Marion County, F l o r i d a ,  w i l l  b e  r e f e r r e d  

t o  a s  t h e  "Proper ty  Appraiser" .  The Respondent, THE DELTONA 

CORPORATION, w i l l  b e  r e f e r r e d  t o  a s  "Deltona". 

STATEMENT OF THE CASE AND OF THE FACTS 

The P rope r ty  Appraiser  a s se s sed  t h e  r e a l  p rope r ty  

of Deltona l o c a t e d  i n  Marion County a t  $56,205,151.  Deltona 

appealed t o  t h e  Board of Adjustment,  which upheld t h e  t a x  

assessment .  Deltona t ime ly  f i l e d  a complaint i n  t h e  C i r c u i t  

Court of Marion County t o  c o n t e s t  t h e  $56,205,151 a s se s sed  

va lue  of i t s  p rope r ty  i n  Marion County, contending t h a t  t h e  

a s se s sed  va lue  should be  $30,335,000.  The P rope r ty  Appra i se r  

f i l e d  h i s  answer and r eques t ed  a j u r y  t r i a l .  The Court 

g ran t ed  a t r i a l  by j u r y  f o r  t h e  purpose of r ende r ing  an advisory  

v e r d i c t  t o  t h e  Court .  The c a s e  was s e t  f o r  t r i a l  b u t  was sub- 

sequent ly  cont inued u n t i l  t h e  F i f t h  D i s t r i c t  Court of Appeal 

rendered a dec i s ion  i n  ca ses  between t h e  same p a r t i e s  f o r  

p r i o r  t a x  y e a r s  then  pending b e f o r e  t h e  F i f t h  D i s t r i c t  Court 

of Appeal.  Subsequent ly ,  t h e  F i f t h  D i s t r i c t  Court of Appeal 

dec l a red  t h a t  t h e  methods of a p p r a i s a l  used by t h e  P rope r ty  

Appraiser  were i l l e g a l  and improper b u t  a l s o  s t a t e d  t h a t  i t s  

op in ion  d i d  n o t  i n  any way l i m i t  o r  c o n t r o l  t h e  P rope r ty  



A p p r a i s e r ' s  v a l u a t i o n s  o r  t a x  a p p r a i s a l s  i n  o t h e r  y e a r s  o r  

on o t h e r  p r o j e c t s .  Muckenfuss -- v .  M i l l e r ,  421 So.2d 170 

( F l a .  5  DCA 1982) .  The i n i t i a l  $56,205,151 assessment  of 

t h e  P rope r ty  Appra i se r  was made p r i o r  t o  t h e  d e c i s i o n  i n  

t h e  C i r c u i t  Court  i n  t h e  p r i o r  c a s e s  and p r i o r  t o  t h e  

p u b l i s h i n g  o f  t h e  D i s t r i c t  Court  op in ion  i n  1982. The 

P rope r ty  Appra i s e r  t hen  abandoned t h e  method of  a p p r a i s a l  

condemned by t h e  C i r c u i t  Court  and D i s t r i c t  Court  i n  t h e  

p r i o r  c a se s  and made a  r e a p p r a i s a l  of  t h e  p r o p e r t y ,  u s i n g  

g e n e r a l l y  recognized  a p p r a i s a l  methods based upon t h e  market 

v a l u e  approach and u s i n g  approximate ly  14,000 comparable 

s a l e s .  Using t h i s  method, t h e  P r o p e r t y  Avpra i se r  a r r i v e d  

a t  an a s s e s s e d  v a l u e  of $90,922,896.  

On September 1 0 ,  1984,  a  th ree -day  t r i a l  was h e l d ,  

which concluded September 1 2 ,  1984. The P e t i t i o n e r  and t h e  

Respondent submi t ted  proposed j u r y  i n s t r u c t i o n s  t o  t h e  C i r c u i t  

Cour t .  The Cour t ,  a f t e r  c o n s i d e r a b l e  argument by t h e  r e s p e c t i v e  

a t t o r n e y s ,  gave some of t h e  Respondent ' s  r eques t ed  i n s t r u c t i o n s  

and den ied  o t h e r s  and gave some of  t h e  P e t i t i o n e r ' s  r e q u e s t e d  

i n s t r u c t i o n s  and den ied  o t h e r s .  The j u r y  r e t u r n e d  a  v e r d i c t  

i n  t h e  amount of $30,000,000,  which t h e  Court adopted and 

e n t e r e d  a  f i n a l  judgment f o r  t h a t  amount. Respondent f i l e d  

a  motion f o r  a t t o r n e y  f e e s  pu r suan t  t o  F l o r i d a  S t a t u t e s  

S e c t i o n  57.105.  The lower c o u r t  den ied  t h e  motion.  From 

t h a t  judgment, t h e  P e t i t i o n e r  appea led  t o  t h e  F i f t h  D i s t r i c t  

Court of Appeal and r a i s e d  t h r e e  p o i n t s  on appea l  and c i t e d  



twenty-two cases  i n  suppor t  of h i s  p o s i t i o n ,  t o g e t h e r  w i th  

a  main b r i e f  consis t ing:  of e i g h t e e n  pages .  The Respondent 

f i l e d  a  c ros s - appea l ,  contending t h a t  t h e  lower c o u r t  e r r e d  

i n  n o t  awarding Del tona i t s  a t t o r n e y  f e e s  because t h e r e  was 

a  complete absence of a  j u s t i c i a b l e  i s s u e  of e i t h e r  law o r  

f a c t  a s  provided i n  557.105,  F l o r i d a  S t a t u t e s .  Both 

P e t i t i o n e r  and Respondent moved t h e  Appel la te  Court t o  award 

them t h e i r  a t t o r n e y  f e e s  on a p p e a l ,  each contending t h e r e  

was a  complete absence of a  j u s t i c i a b l e  i s s u e  of e i t h e r  law 

o r  f a c t  r a i s e d  on t h e  appea l  o r  c ros s - appea l .  The D i s t r i c t  

Court a f f i rmed t h e  judgment of t h e  C i r c u i t  Court and r eve r sed  

t h e  o rde r  of t h e  lower cou r t  denying a t t o r n e y  f e e s  t o  Del tona 

and remanded t h e  cause  t o  t h e  t r i a l  c o u r t  f o r  t h e  assessment 

of f e e s  f o r  Respondent 's  a t t o r n e y  t o  b e  pa id  by Appel lan ts  

i n  an amount t o  b e  a s se s sed  by t h e  t r i a l  judge ,  s t a t i n g  t h a t  

a l though t h e r e  was perhaps a  l e g i t i m a t e  ques t ion  i n  P e t i t i o n -  

e r s '  minds a s  t o  t h e  e x i s t e n c e  of a  j u s t i c i a b l e  i s s u e  of f a c t  

when t h e  lower s u i t  was i n i t i a l l y  f i l e d ,  t h e  q u e s t i o n  of 

f a c t  was removed when i t  was e s t a b l i s h e d  i n  1982 t h a t  Appel- 

l a n t s  were i n c o r r e c t .  The D i s t r i c t  Court f u r t h e r  s t a t e d  

t h a t  because a  s u b s t a n t i a l  p o r t i o n  of t h e  lower c o u r t  s u i t  

and appea l  c o n s i s t e d  of a  l e g a l  con t roversy  i n  which t h e r e  

w a s  v i r t u a l l y  a complete absence of a  j u s t i c i a b l e  i s s u e  of 

e i t h e r  l a w  o r  f a c t ,  a t t o r n e y  f e e s  should be  awarded t o  Del tona .  



SUMMARY OF ARGUPIENT 

The Di s t r i c t  Court of Appeal, F i f t h  D i s t r i c t ,  erred 

by holding tha t  "because a  substant ia l  portion of t h i s  law 

s u i t  and t h i s  appeal consisted of a  l ega l  controversy i n  

which there  was v i r t u a l l y  a  complete absence of a  j u s t i c i ab le  

issue of e i the r  law or f a c t ,  we reverse the order denying 

attorneys fees". (Emphasis added). This holding expressly 

and d i r ec t ly  conf l ic t s  with the holding of t h i s  court i n  

Whitten v. Progressive Cas. Ins .  Co., 410 So.2d 501 (Fla .  

1982) , and every Florida appellate decision since tha t  holding, 

which required the aff irmative f inding of a  complete absence 

of a  j u s t i c i ab le  issue of e i the r  law or f ac t  i n  order t o  make 

a an award of attorneys f ees ,  ra ther  than finding tha t  a  

substant ia l  portion of the law s u i t  consisted of a  l ega l  con- 

trovery i n  which there was v i r t u a l l y  a  complete absence of a  

jus t ic iab le  issue of law of f a c t .  



ARGUMENT 

The d e c i s i o n  i n  t h i s  c a s e  by t h e  F i f t h  D i s t r i c t  

Court  o f  Appeal e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  t h e  

d e c i s i o n s  of  t h i s  Court  i n  Whit ten v .  P r o g r e s s i v e  Cas. I n s .  

Co. ,  410 So.2d 501 ( F l a .  1952) ,  and T r e a t  v .  S t a t e  ex  re1 - 
. M i l t o n ,  163 So.  883 ( F l a .  1935) ,  and t h e  d e c i s i o n s  of t h e  -- 

D i s t r i c t  Court  of Appeal ,  F i r s t  D i s t r i c t ,  i n  S h e r i f f  of 

Alachua County v .  Hard ie ,  433 So. 2d 15 ( F l a .  1 DCA 1983) , 

Castaway Lounge o f  Bay County, I n c .  v .  Re id ,  411 So.2d 282 

( F l a .  1 DCA 1982) ,  and A l l - B r i t e  S a l e s  Company v .  Roder ick ,  

416 So.2d 1202 ( F l a .  1 DCA 1982) ,  and t h e  d e c i s i o n s  of t h e  

D i s t r i c t  Court  of  Appeal ,  Second D i s t r i c t ,  i n  Apgar & Markham 

Const .  v .  Macasphal t ,  424 So.2d 41 ( F l a .  2  DCA 1982 ) ,  Greater 

Clearwater Chamber of Commerce. I n c .  v .  Modern G r a ~ h i c  A r t s .  

464 So.2d 594 ( F l a .  2  DCA 1985) ,  Uni ted  Companies F i n a n c i a l  

Corp. v .  Hughes, 460 So.2d 585 ( F l a .  2  DCA 19841, S c h u l t z  v .  - 

Will iams,  472 So.2d 1347 ( F l a .  2  DCA 1985) ,  W a l l  v .  Dept .  of 

Transp.  of S t a t e  of F l a . ,  455 So.2d 1138 ( F l a .  2  DCA 19841, - 

Braden River  C iv i c  A s s ' n ,  I n c .  v .  Manatee C t y . ,  403 So.2d 1007 - 

( F l a .  2  DCA 1981) ,  Ferm v .  Saba,  444 So.2d 976 ( F l a .  2  DCA 1983) ,  

Am. Glass I n d u s t r i e s  v .  A l l s t a t e  I n s .  Co. ,  441 So.2d 672 ( F l a .  

2  DCA 1983) ,  and d e c i s i o n s  of  t h e  D i s t r i c t  Court  of  Appeal ,  

Th i rd  D i s t r i c t ,  i n  A .  M .  Shand lo f f ,  I n c .  v .  R i c h t e r ,  445 So.2d 

358 ( F l a .  3  DCA 1984) ,  F i reman ' s  Fund Insurance  Companies v .  

Rojas ,  447 So.2d 1023 ( F l a .  3  DCA 1984) ,  Eckhoff ,  e t  a l .  v .  - 



ReulQn,Inc .,, 414 So.2d 1152 ( F l a .  3  DCA 1982) ,  and Sachs v .  

Hoglund, 397 So.2d 447 ( F l a .  3  DCA 1981) ,  and d e c i s i o n s  of 

t h e  D i s t r i c t  Court of  Appeal ,  Four th  D i s t r i c t ,  i n  Kle in  v .  

Layne, I n c .  of F l o r i d a ,  453 So.2d 203 ( F l a .  4  DCA 1984) ,  - 
Stevenson v .  Ru the r fo rd ,  440 So.2d 28 ( F l a .  4  DCA 1983) ,  

C i t y  of D e e r f i e l d  Beach v .  Oliver-Hoffman Corp . ,  396 So.2d 

1187 ( F l a .  4  DCA 1981) ,  Greenberg v .  Manor P ines  Rea l ty  

Corpora t ion ,  414 So.2d 260 ( F l a .  4  DCA 1982) ,  Cohen v .  General  

Motors - Corpora t ion ,  C a d i l l a c  D iv i s ion ,  444 So.2d 1170 ( F l a .  

4  DCA 1984) , and Sepner v .  V i l l a g e  of Royal Palm Beach, 444 

So. 2d 68 ( F l a .  4  DCA 1984) .  

A l l  of t h e  above c i t e d  c a s e s ,  except  T r e a t ,  s u p r a ,  

exp res s ly  and d i r e c t l y  ho ld  t h a t  i n  o r d e r  t o  award an a t t o r n e y  

f e e  pursuant  t o  547.105, F l o r i d a  S t a t u t e s ,  t h e r e  must be  a  

f i n d i n g  t h a t  t h e r e  i s  a  - complete absence of a  j u s t i c i a b l e  

i s s u e  of e i t h e r  law o r  f a c t  r a t h e r  t han  v i r t u a l l y  a  complete 

absence of a  j u s t i c i a b l e  i s s u e  of e i t h e r  law o r  f a c t  i n  a  

s u b s t a n t i a l  p o r t i o n  of a  law s u i t  and appeal  a s  was exp res s ly  - 

h e l d  by t h e  F i f t h  D i s t r i c t  Court of Appeal i n  t h e  ca se  a t  b a r .  

The Trea t  c a s e ,  s u p r a ,  def ined  " f r i v o l o u s  appeal" 

as  one p r e s e n t i n g  no j u s t i c i a b l e  ques t ion  and s o  r e a d i l y  

recognized a s  devoid of m e r i t  on t h e  f a c e  of  t h e  r eco rd  t h a t  

t h e r e  i s  l i t t l e  p rospec t  i t  can eve r  succeed and i s  c i t e d  i n  

Whit ten,  sup ra .  

The Schu l t z  c a s e ,  sup ra ,  exp res s ly  and d i r e c t l y  h e l d  



t h a t  where the  a p p r a i s e r ' s  assessment was upheld by t h e  

Property Appraisal  Board, i t  was appropr ia te  f o r  him t o  a t  

l e a s t  i n i t i a l l y  defend t h e  assessment. 

CONCLUSION 

The dec is ion  of t h e  F i f t h  D i s t r i c t  Court of Appeal 

i n  awarding an a t to rney  f e e  t o  t h e  Respondent pursuant t o  

557.105, F lo r ida  S t a t u t e s ,  where t h e r e  was v i r t u a l l y  a 

complete absence of a j u s t i c i a b l e  i s s u e  of e i t h e r  law o r  

f a c t  i n  a s u b s t a n t i a l  por t ion  of a law s u i t  express ly  and 

d i r e c t l y  c o n f l i c t s  with t h e  dec is ion  of t h i s  Court i n  

Whitten, supra ,  and t h e  dec is ions  c i t e d  above by t h e  D i s t r i c t  

Courts of Appeal, F i r s t ,  Second, Third and Fourth D i s t r i c t s ,  

on t h e  same poin t  of law. 

Respect fu l ly  submitted,  
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