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PRELIMINARY STATEMENT

In this brief, the Petitioner, RUDY MUCKENFUSS as
Property Appraiser of Marion County, Florida, will be refer-
red to as the "Property Appraiser". The Respondent, THE

DELTONA CORPORATION, will be referred to as "Deltona".

STATEMENT OF THE CASE AND OF THE FACTS

The Property Appraiser assessed the real property
of Deltona located in Marion County at $56,205,151. Deltona
appealed to the Board of Adjustment, which upheld the tax
assessment. Deltona timely filed a complaint in the Circuit
Court of Marion County to contest the $56,205,15]1 assessed
value of its property in Marion County, contending that the
assessed value should be $30,335,000. The Property
Appraiser filed his answer and requested a jury trial. The
Court granted a trial by jury for the purpose of rendering
an advisory verdict to the Court. The case was set for
trial but was subsequently continued until the Fifth Dis-
trict Court of Appeal rendered a decision in cases between
the same parties for prior tax years then pending before the
Fifth District Court of Appeal. Subsequently, the Fifth
District Court of Appeal declared that the methods of ap-
praisal used by the Property Appraiser were illegal and
improper but also stated that its opinion did not in any way
limit or control the Property Appraiser's valuations or tax

appraisals in other years or on other projects. Muckenfuss




v. Miller, 421 So.2d 170 (Fla. 5 DCA 1982). The initial

$56,205,151 assessment of the Pfoperty Appraiser was made
prior to the decision in the Circuit Court in the prior
cases and prior to the publishing of the District Court
opinion in 1982. The Property Appraiser then abandoned the
me thod of appraisal condemned by the Circuit Court and
District Court in the prior cases and made a reappraisal of
the property, using generally recognized appraisal methods
based upon the market value approach and using approximately
14,000 comparable sales. Using this method, the Property
Appraiser arrived at an assessed value of $90,922,896.

On September 10, 1984, a three-day trial was held,
which concluded September 12, 1984. The Petitioner and the
Respondent submitted proposed jury instructions to the
Circuit Court. The Court, after considerable argument by
the respective attorneys, gave some of Respondent's
requested instructions and denied others and gave some of
the Petitioner's requested instructions and denied others.
The jury returned a verdict in the amount of $30,000,000,
which the Court adopted and entered a final judgment for
that amount. Respondent filed a motion for attorney fees
pursuant to §57.105, Florida Statutes. The lower court
denied the motion. From that judgment, the Petitioner
appealed to the Fifth District Court of Appeal and raised
three points on appeal and cited twenty-two cases in support

of his position, together with a main brief consisting of



eighteen pages. The Respondent filed a cross-appeal;,
contending that the lower court erred in not awarding
Deltona its attorney fees beqause there was a complete
absence of a justiciable issue of either law or fact as
provided in §57.105, Florida Statutes. Both Petitioner and
Respondent moved the Appellate Court to ward them their
attorney fees on appeal, each contending there was a
complete absence of a justiciable issue of either law or
fact raised on the appeal or cross—-appeal. The District
Court affirmed the judgment of the Circuit Court and
reversed the order of the lower court denying attorney fees
to Deltona and remanded the cause to the trial court for the
assessment of fees for Respondent's attorney to be paid by
Appellants in an amount to be assessed by the trial judge,
stating that although there was perhaps a 1legitimate
question in Petitioners' minds as to the existence of a
justiciable issue of fact when the lower suit was initially
filed, the gquestion of fact was removed when it was
established in 1982 that Appellants were incorrect. The

District Court further stated that because a substantial

portion of the lower court suit and appeal consisted of a

legal controversy in which there was virtually a complete

absence of a justiciable issue of either law or fact,

attorney fees should be awarded to Deltona.



SUMMARY OF ARGUMENT

The District Court of Appeal, Fifth District,

erred by holding that "because a substantial portion of this

law suit and this appeal consisted of a legal controversy in

which there was virtually a complete absence of a

justiciable issue of either law or fact, we reversed the
order denying attorneys fees". (Emphasis added). This
holding expressly and directly conflicts with the holding of

this court in Whitten v. Progressive Cas. Ins. Co., 410

So0.2d 510 (Fla. 1982), and every Florida appellate decision
since that holding, which required the affirmative finding
of a complete absence of a justiciable issue of either law
or fact in order to make an award of attorneys fees, rather

than finding that a substantial portion of the law suit

consisted of a legal controversy in which there was
virtually a complete absence of a justiciable issue of law
or fact. Since there was no finding by the Fifth District
Court of Appeal that there was a complete absence of a
justiciable issue of either law or fact, the decision of the
Fifth District Court of Appeal reversing the order of the
trial court denying attorney fees and the order of the
District Court of Appeals directing the Circuit Court to
determine and assess appellate attorney fees in favor of

Deltona were erroneous.



ARGUMENT

In the case at bar, there were many issues of law
and of fact determined in the lower court. 1In the lower
court, the jury determined the facts and the court ruled on
numerous points of law.

In the appellate court, the Petitioner presented
three points on appeal and the Respondent presented one,
which required rulings on matters of law.

In order to award an attorney fee pursuant to
§57.105, Florida Statutes, there must be a finding that
there is a complete absence of a justiciable issue of either
law or fact. In the case at bar, the Fifth District Court
of Appeal found that there was virtually a complete absence
of a Jjusticiable issue of either fact or law in a
substantial portion of the law suit appealed. The finding
of the Fifth District Court of Appeal did not meet the test
of a "complete absence" as mandated in Whitten, supra.

The decision and the order providing for appellate

attorney fees to Deltona should be reversed.
CONCLUSION

The decision of the Fifth District Court of Appeal

in awarding an attorney fee to Respondent pursuant to



§57.105, Florida Statutes, is contrary to the decision of

this Court in Whitten, supra, and should be reversed.
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