
I N  THE SUPREME COURT OF FLORIDA 

C a s e  N o .  6 8 , 8 2 3  

N I S S A N  MOTOR C O . ,  L T D . ,  
e t  a l .  , 

P e t i t i o n e r s ,  

V S  . 
LYNN P H L I E G E R ,  

R e s p o n d e n t .  

P E T I T I O N  FOR DISCRETIONARY REVIEW OF A  
D E C I S I O N  O F  THE D I S T R I C T  COURT OF APPEAL 

F I F T H  D I S T R I C T  OF F L O R I D A  

J U R I S D I C T I O N A L  B R I E F  OF RESPONDENT, LYNN P H L I E G E R  

G a r y  D. Fox 
S t e w a r t ,  T i l g h m a n ,  Fox 

& B i a n c h i  
C o u n s e l  f o r  R e s p o n d e n t  
4 4  West F l a g l e r  S t reet  
M i a m i ,  F l o r i d a  3 3 1 3 1 - 1 8 0 8  
( 3 0 5 )  3 5 8 - 6 6 4 4  

J a m e s  C.  B l e c k e  
C o u n s e l  f o r  R e s p o n d e n t  
B i s c a y n e  B u i l d i n g ,  S u i t e  7 0 5  
1 9  West F l a g l e r  Street  
M i a m i ,  F l o r i d a  33 1 3 0  
( 3 0 5 )  3 5 8 - 5 9 9 9  

T h o m a s  E .  T h o b u r n  
C o u n s e l  f o r  R e s p o n d e n t  
3 1 9  R i v e r  E d g e  B o u l e v a r d  
C o c o a ,  F l o r i d a  3 2 9 2 2  
( 3 0 5 )  6 3 2 - 9 4 7 1  



TABLE O F  CONTENTS 

Page 

INTRODUCTION . . . . . . . . . . . . . . . . . . . . . . .  1 

SUMMARY O F  ARGUMENT . . . . . . . . . . . . . . . . . .  1 

J U R I S D I C T I O N A L  ARGUMENT . . . . . . . . . . . . . . .  2 

CONCLUSION . . . . . . . . . . . . . . . . . . . . . . . .  5 

C E R T I F I C A T E  O F  S E R V I C E  . . . . . . . . . . . . . . . . . .  6 



TABLE OF AUTHORITIES 

Cases Page 

Ash v. Stella, 
457 So.2d 1377 (Fla. 1984) . . . . . . . . . .  1, 2 

Dober v. Worrell, 
401 So.2d 1322 (Fla. 1981) . . . . . . . . . . . .  4 

Parker v. City of Jacksonville, 
. . . . . . . . . . . . . . . .  82 So.2d 131 (Fla. 1955) 4, 5 

Phlieger v. Nissan Motor Co., Ltd., 
. . . . . . . . . . .  487 So.2d 1096 (Fla. 5th DCA 1986) 1, 2, 3 

Pullum v. Cincinnati, Inc., 
476 So.d 657 (Fla. 1985) . . . . . . . . . . . . . . . .  1, 2 

Variety Children's Hospital v. Perkins, . . . . . . . . . . . . . . .  445 So.2d 1010 (Fla. 1983) 1, 3 

Worrell v. John F. Kennedy Memorial Hospital, Inc., 
384 So.2ad 897 (Fla. 4th DCA 1980) . . . . . . . . . . .  4 

Others 

Chapter 75-9, Laws of Florida . . . . . . . . . . . . . .  4 
. . . . . . . .  Section 95.031(2), Florida Statutes (1975) 2 



IN THE SUPREME COURT OF FLORIDA 

Case No. 68,823 

NISSAN MOTOR CO., LTD., 
et al., 

Petitioners, 

VS. 

LYNN PHLIEGER, 

Respondent. 

INTRODUCTION 

This jurisdictional brief is filed on behalf of the 

respondent, Lynn Phlieger. For purposes of determining juris- 

diction, Nissan's statement of the case and facts is acceptable. 

The decision is now reported at 487 So.2d 1096-9. 

SUMMARY OF ARGUMENT 

The decision of the Fifth District does not conflict with 

Pullum v. Cincinnati, Inc., 476 So.2d 657 (Fla. 19851, Ash v. 

Stella, 457 So.2d 1377 (Fla. 1984), or Variety Children's 

Hospital v. Perkins, 445 So.2d 1010  (Fla. 1983) for the simple 

reason that none of them involve the application of the statute 

of limitation for wrongful death actions in a products liability 

setting. The Fifth District is the first and only appellate 

court to expressly decide the issue presented. The decision is 

therefore not in conflict with Pullum, Ash, Perkins, or any other 

reported appellate decision in the state of Florida. 



JURISDICTIONAL ARGUMENT 

I. 

There is no jurisdictional conflict with Pullum. In 

Pullum, this Court reconstitutionalized §95.031(2), Florida 

Statutes (1975). Here, the Fifth District did not hold the 

statute unconstitutional. The Fifth District found the statute 

inapplicable by its express terms. The twelve year cap applies 

only to personal injury claims. It does not, by its terms, apply 

to wrongful death actions. The only relevance of the twelve year 

cap on personal injury claims for products liability is in the 

determination whether the decedent, at the moment of his death, 

would have been able to maintain a personal injury action but for 

his death. The Fifth District was correct when it concluded: 

Nissan's argument that Mrs. Phlieger's 
action was barred would have merit only 
if her husband had been killed more than 
twelve years after the delivery of the 
truck and he himself was barred from 
filing suit. . . . Here, as was noted 
above, the twelve year statute of repose 
had not expired when the cause of action, 
for wrongful death, accrued. [487 So.2d 
at 1098-91. 

There is no express or direct conflict with Ash v. 

Stella. This becomes obvious with a reading of the Fifth 

District's treatment of Ash v. Stella: 

In - Ash, the Florida supreme court held 
that wrongful death actions based on 
medical malpractice would be governed by 
the medical malpractice statute of limita- 
tions. The medical malpractice statute, 
however, specifically defined an action 



f o r  m e d i c a l  m a l p r a c t i c e  a s  i n c l u d i n g  a  
c l a i m  i n  t o r t  f o r  damages b e c a u s e  o f  
d e a t h .  Based on t h i s  l a n g u a g e ,  t h e  c o u r t  
conc luded  t h a t  t h e  l e g i s l a t u r e  had c l e a r -  
l y  i n t e n d e d  t h e  s e c t i o n  t o  a p p l y  t o  
w r o n g f u l  d e a t h  a c t i o n s  i n  c a s e s  where  t h e  
b a s i s  f o r  t h e  a c t i o n  i s  m e d i c a l  mal- 
p r a c t i c e .  I n  c o n t r a s t ,  h e r e  s e c t i o n  
9 5 . 0 3 1 ( 2 )  d o e s  n o t  d e f i n e  a  p r o d u c t s  
l i a b i l i t y  a c t i o n  a s  i n c l u d i n g  c l a i m s  f o r  
damages b e c a u s e  o f  d e a t h .  [487 So .2d  a t  
10981. 

T h e r e  i s  no e x p r e s s  o r  d i r e c t  c o n f l i c t  w i t h  P e r k i n s .  A s  

r e c o g n i z e d  by  t h e  F i f t h  Dis t r ic t  i n  i t s  o p i n i o n ,  P e r k i n s  h e l d  a  

wrongfu l  d e a t h  a c t i o n  b a r r e d  where t h e  d e c e d e n t ,  d u r i n g  h i s  

l i f e t i m e ,  had f i l e d  a  p e r s o n a l  i n j u r y  a c t i o n  a g a i n s t  t h e  t o r t -  

f e a s o r  and had f u l l y  r e c o v e r e d .  I n  s o  h o l d i n g ,  t h i s  C o u r t  

r e a s o n e d :  

A t  t h e  moment o f  h i s  d e a t h  t h e  i n j u r e d  
minor  Anthony P e r k i n s  had  no  r i g h t  o f  
a c t i o n  a g a i n s t  t h e  t o r t f e a s o r .  . . .  
S i n c e  t h e r e  w a s  no r i g h t  of  a c t i o n  e x i s -  
t i n g  a t  t h e  t i m e  o f  d e a t h ,  unde r  t h e  
s t a t u t e  no w r o n g f u l  d e a t h  c a u s e  of  a c t i o n  
s u r v i v e d  t h e  d e c e d e n t .  [445  So.2d a t  
1012; emphas is  added by t h e  F i f t h  D i s -  
t r i c t ,  487 So.2d a t  10981. 

Here, t h e  t w e l v e  y e a r  l i m i t a t i o n  had  n o t  y e t  e x p i r e d  a t  t h e  

moment of  d e a t h ,  t h e  t i m e  when t h e  c a u s e  o f  a c t i o n  f o r  w r o n g f u l  

d e a t h  a c c r u e d .  487 So.2d a t  1098-9. 

I t  i s  e v i d e n t  f rom N i s s a n ' s  j u r i s d i c t i o n a l  b r i e f  t h a t  it 

w i s h e s  t o  r e a r g u e  t h e  mer i t s  of t h e  F i f t h  D i s t r i c t  d e c i s i o n ,  b u t  



is unable to find a legitimate jurisdictional basis for doing so. 

On the merits, the Fifth District followed the clear precedent 

set by this Court in Parker v. City of Jacksonville, 82 So.2d 131 

(Fla. 1955). In Parker, the decedent's cause of action would 

have been barred - if he had lived - by a twelve month statute of 

limitation applicable to personal injury claims against munici- 

palities. This Court held that the wrongful death action was 

governed by the two year statute of limitation applicable to 

wrongful death claims and that the statutory beneficiaries could 

proceed against the municipality, even though their decedent's 

suit, had he lived and filed suit on the same date, would have 

been barred. 

The statute of limitations on medical negligence claims 

suffered multiple revisions during the 1970's. The impact of 

these changes on wrongful death claims for medical negligence is 

chronicled in Worrell v. John F. Kennedy Memorial Hospital, Inc., 

384 So.2d 897 (Fla. 4th DCA 1980). The Fourth District concluded 

that death due to medical malpractice was not included within the 

malpractice statute until May 20, 1975, the effective date of 

Chapter 75-9, Laws of Florida, which for the first time defined 

an action for medical malpractice as including a claim for death. 

Although the case was reversed on other grounds in Dober v. 

Worrell, 401 So.2d 1322 (Fla. 1981), this Court agreed with the 

district court's construction of the statute of limitation. 401 

So.2d at 1323. 



Just as the prior medical malpractice statutes of limita- 

tion applied only to personal injury and not to death resulting 

from malpractice, so too does the products liability statute of 

limitation apply only to personal injury actions and not to 

claims for wrongful death. The products liability statute is not 

amenable to judicial amendment to include claims for wrongful 

death. Parker v. City of Jacksonville. 

CONCLUSION 

The petition for review should be denied. 

Gary D. Fox 
Stewart, Tilghman, Fox & 
Bianchi 

1 9 0 0  Courthouse Tower 
44 West Flagler Street 
Miami, Florida 3 3 1 3 0  
( 3 0 5 )  3 5 8 - 6 6 4 4  

Thomas E. Thoburn 
3 1 9  River Edge Boulevard 
Cocoa, Florida 3 2 9 2 2  
( 3 0 5 )  6 3 2 - 9 4 7 1  

and 

James C. Blecke 
Counsel for Phlieger 
Biscayne Building, Suite 7 0 5  
1 9  West Flagler Street 
Miami, Florida 3 3 1 3 0  
( 3 0 5 )  3 5 8 - 5 9 9 9  
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