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SUMMARY OF ARGUMENT 

F l o r i d a  S t a t u t e s  S e c t i o n  559 -94  was e n a c t e d  by 

t h e  F l o r i d a  l e g i s l a t u r e  i n  r e c o g n i t i o n  o f  t h e  g r e a t  i m -  

p o r t a n c e  o f  t h e  r e c r e a t i o n a l  b o a t  m a n u f a c t u r i n g  i n d u s t r y  

t o  F l o r i d a ' s  economy and  t h e  need  t o  p r o t e c t  t h a t  i m p o r t a n t  

i n d u s t r y  f rom u n f a i r  c o m p e t i t i o n ,  The c o u r t s  o f  F l o r i d a  

h a v e  a n  o b l i g a t i o n  n o t  t o  o v e r t u r n  s u c h  l e g i s l a t i o n  

u n l e s s  t h e r e  h a s  b e e n  a c o m p e l l i n g  showing o f  u n c o n s t i t u t i o n -  

a l i t y .  No s u c h  showing  was made i n  t h i s  case, and  it 

a p p e a r s  t h a t  no t h o r o u g h  a n a l y s i s  was u n d e r t a k e n  b e f o r e  

t h e  s t a t u t e  was h e l d  i n v a l i d ,  I n s t e a d ,  t h e  c o u r t s  be low 

d e c l a r e d  t h i s  i m p o r t a n t  s t a t u t e  u n c o n s t i t u t i o n a l  i n  a n  

a l m o s t  summary f a s h i o n ,  T h i s  a p p r o a c h  y i e l d e d  a n  e r r o n e -  

o u s  r e s u l t ,  

When a p p l y i n g  f e d e r a l  law t o  h o l d  a s t a t e  s t a t u t e  

u n c o n s t i t u t i o n a l ,  s t a t e  c o u r t s  s h o u l d  g i v e  g r e a t  w e i g h t  t o  

r e l e v a n t  f e d e r a l  case l a w ,  C o n t r a r y  t o  t h e  c o n c l u s i o n  o f  

t h e  c o u r t s  be low,  t h e  r e l e v a n t  f e d e r a l  cases e s t a b l i s h  

t h a t  5559-94  i s  n o t  p r eempted  by t h e  f e d e r a l  p a t e n t  laws, 

The c o u r t s  be low e r r o n e o u s l y  f a i l e d  t o  c o n s i d e r  o r  g i v e  

a p p r o p r i a t e  w e i g h t  t o  t h e  r e l e v a n t  f e d e r a l  cases, 



S t a t u t e s  l i k e  S559.94 a r e  present ly  being appl ied 

i n  t e n  o ther  s t a t e s ,  I f  the  dec i s ion  of the  c o u r t s  below i s  

not  reversed,  F lor ida  w i l l  s tand alone a s  the  f i r s t  and only 

j u r i s d i c t i o n  t o  hold t h a t  the  s t a t e s  a r e  without power t o  

enact  l e g i s l a t i o n  regula t ing  the s i g n i f i c a n t  form of unfa i r  

competit ion addressed by these  s t a t u t e s .  



ARGUMENT 

I ,  SECTION 559.94 WAS ENACTED TO 
PROTECT AN IMPORTANT FLORI DA 
INDUSTRY FROM ONE METHOD OF - - 

UNFAIR COMPETITION, 

I n  e n a c t i n g  F l o r i d a ' s  " a n t i - s p l a s h "  s t a t u t e ,  

F l o r i d a  S t a t u t e s  S e c t i o n  559-94  ( h e r e i n a f t e r  "§559 ,94" ) ,  

t h e  F l o r i d a  l e g i s l a t u r e  e x t e n d e d  l i m i t e d  p r o t e c t i o n  

t o  F l o r i d a ' s  r e c r e a t i o n a l  b o a t  m a n u f a c t u r i n g  i n d u s t r y  

f rom a  s i n g l e  form o f  u n f a i r  c o m p e t i t i o n , *  

L i k e  t h e  l e g i s l a t u r e s  o f  t e n  o t h e r  s t a t e s  t h a t  

h a v e  e n a c t e d  s u b s t a n t i a l l y  s i m i l a r  u n f a i r  c o m p e t i t i o n  

s t a t u t e s  i n  r e c e n t  y e a r s ,  t h e  F l o r i d a  l e g i s l a t u r e  was 

a w a r e  o f  t h e  i m p o r t a n c e  o f  t h e  r e c r e a t i o n a l  b o a t  manufac t -  

u r i n g  i n d u s t r y  t o  b o t h  t h e  s t a t e  and  n a t i o n a l  economies ,  

R e a l i z i n g  t h e  s i g n i f i c a n c e  o f  t h a t  i n d u s t r y  t o  F l o r i d a ' s  

economic  v i t a l i t y ,  t h e  l e g i s l a t u r e  r e c o g n i z e d  t h e  need 

t o  s h i e l d  s u c h  a n  i m p o r t a n t  i n d u s t r y  f rom u n f a i r  means 

o f  c o m p e t i t i o n ,  

* A s  i l l u s t r a t e d  by t h e  p h o t o g r a p h s  i n  t h e  a t t a c h e d  ex- 
c e r p t  f rom an  i n d u s t r y  p u b l i c a t i o n  d i s t r i b u t e d  by S a b r e  
Y a c h t s  (The  S a b r e  S p i r i t ,  S p r i n g  1986 ,  p , 3 ) ,  l e g i t i m a t e  
b o a t  b u i l d e r s  i n c u r  enormous e x p e n s e s  i n  d e s i g n i n g  and 
h a n d c r a f t i n g  t h e  molds  f rom which  t h e i r  h u l l s  a r e  made, 
F l o r i d a ' s  " a n t i - s p l a s h "  s t a t u t e ,  a s  w e l l  a s  t h e  
v i r t u a l l y  i d e n t i c a l  s t a t u t e s  now i n  f o r c e  i n  t e n  o t h e r  
s t a t e s  ( some o f  which a r e  r e f e r r e d  t o  a s  " p l u g  mo ld ing"  
s t a t u t e s ) ,  b a r  c o m p e t i t o r s  f rom u s i n g  a  l e g i t i m a t e  b o a t  
b u i l d e r ' s  f i n i s h e d  h u l l  i n  a n  i n e x p e n s i v e  d i r e c t  mo ld ing  
p r o c e s s  t o  r u n  o f f  m u l t i t u d e s  o f  c o p i e s  w i t h o u t  i n c u r -  
r i n g  any d e v e l o p m e n t  c o s t s ,  The s t a t u t e  d o e s  n o t  p u r p o r t  
t o  p r o h i b i t  c o p y i n g  of  a  h u l l  d e s i g n  t h r o u g h  f a i r  and 
h o n e s t  means s u c h  a s  r e v e r s e  e n g i n e e r i n g ;  i t  a i m s  o n l y  
a t  t h o s e  whose u n f a i r  and u n e t h i c a l  p r a c t i c e s  t h r e a t e n  
t h e  r e c r e a t i o n a l  b o a t i n g  i n d u s t r y  and t h e  commerc i a l  
h e a l t h  o f  t h e  s t a t e ,  
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I n  a  1982 s tudy of F l o r i d a ' s  r ec rea t iona l  boating 

indus t ry  t h a t  was a v a i l a b l e  t o  the  l e g i s l a t u r e  while the 

"ant i -splash" s t a t u t e  was under cons idera t ion ,  F lor ida  Sea 

Grant College reported t h a t  a s  of 1980 Flor ida  had 342 boat 

manufacturers which employed more than 6,800 persons,  These 

Flor ida  manufacturers produced almost 18,000 boats w i t h  a  

t o t a l  wholesale value of nearly $400 mi l l ion  i n  1980,* 

Today, the  number of boat manufacturers i n  F lor ida  has i n -  

creased t o  more than 600, w i t h  a  corresponding increase  i n  

the i n d u s t r y ' s  importance t o  the  s t a t e ,  

The Flor ida  l e g i s l a t u r e ' s  dec i s ion  t o  a£ ford 

such a  s i g n i f i c a n t  indus t ry  a  measure of p ro tec t ion  from 

an unfa i r  t r a d e  p r a c t i c e  should not l i g h t l y  be s e t  a s ide ,  

The c o u r t s  below acted p r e c i p i t a t e l y  i n  holding S559.94 

uncons t i tu t iona l ,  Indeed, i t  appears from the  record a s  

i f  those c o u r t s  decided i n  almost rou t ine  fashion -- with- 

out  engaging i n  a  searching a n a l y s i s  -- t h a t  i t  was appro- 

p r i a t e  t o  d e c l a r e  the Flor ida  l e g i s l a t u r e ' s  e f f o r t s  t o  be 

i n  v i o l a t i o n  of the  Const i tu t ion ,  No s t a t e  law, and 

p a r t i c u l a r l y  one t h a t  p r o t e c t s  an important s t a t e  i n t e r e s t ,  

should be held uncons t i tu t ional  i n  such a  summary fashion ,  

* A copy of the  r e p o r t  is  a t tached,  



The g r e a t  impor tance  of t h i s  l e g i s l a t i o n  t o  t h e  

s t a t e  of F l o r i d a ,  and t h e  r e c r e a t i o n a l  b o a t i n g  i n d u s t r y  

n a t i o n a l l y ,  r e q u i r e s  t h a t  i t  be  upheld i n  t h e  absence  of  

t h e  most h i g h l y  compel l ing  reason  t o  d o  o t h e r w i s e ,  No such 

r e a s o n  t o  i n v a l i d a t e  t h e  s t a t u t e  h a s  been shown i n  t h i s  

c a s e ,  and a s  w i l l  be  d i s c u s s e d  below t h e  r e l e v a n t  a u t h o r i t i e s  

s u p p o r t  t h e  c o n s t i t u t i o n a l i t y  of t h e  s t a t u t e ,  

"Preemption i s  e s s e n t i a l l y  a  c o n f l i c t s - o f - l a w s  

q u e s t i o n ;  i t  e x i s t s  where s t a t e  law h a s  been s u p p l a n t e d  

by s u b s t a n t i v e  f e d e r a l  law s o  t h a t  f e d e r a l  law must be  

a p p l i e d  t o  d e t e r m i n e  t h e  m e r i t s  of a  p l a i n t i f f ' s  c l a i m , "  

Young v, Oppenheimer & Co,, I n c , ,  434 So, 2d 369, 373 

( F l a ,  3d D,C,A. 1 9 8 3 ) ,  approved,  456 So, 2d 1175 ( F l a ,  

1 9 8 4 ) -  I n  d e c i d i n g  t h i s  c o n f l i c t s  q u e s t i o n ,  i t  is  

n e c e s s a r y  " t o  c o n s i d e r  t h e  r e l a t i o n s h i p  between s t a t e  and 

f e d e r a l  laws a s  t h e y  a r e  i n t e r p r e t e d  and a p p l i e d ,  n o t  

mere ly  a s  t h e y  a r e  w r i t t e n , "  J o n e s  v, Rath Packing Co,, 

430 U-S, 519, 526 ( 1 9 7 7 ) -  

A s t a t e  c o u r t  c o n s i d e r i n g  t h e  r e l a t i o n s h i p  between 

s t a t e  and f e d e r a l  laws shou ld  n o t  i n t e r p r e t  t h e  f e d e r a l  law 

t o  hold  t h a t  a  s t a t e  s a t u t e  is  preempted when t h e  f e d e r a l  



c o u r t s  themse lves  have d e c l i n e d  t o  g i v e  t h e  f e d e r a l  law such 

a  broad c o n s t r u c t i o n ,  I n s t e a d ,  t h e  f e d e r a l  c o u r t s '  i n t e r -  

p r e t a t i o n  of f e d e r a l  law shou ld  be g i v e n  g r e a t  weight  by 

s t a t e  c o u r t s ,  p a r t i c u l a r l y  when t h e  f e d e r a l  d e c i s i o n s  s u p p o r t  

t h e  c o n s t i t u t i o n a l i t y  of  a  s t a t e  s t a t u t e ,  - See ,  e , g , ,  Blue 

C r o s s  & Blue S h i e l d  v. Matthews, 473 So, 2d 831 ( F l a .  1st 

D,C,A.  1985)  ( r e l y i n g  on f e d e r a l  c o u r t s '  i n t e r p r e t a t i o n  of  

t h e  scope  of ERISA i n  h o l d i n g  t h a t  s t a t e  s t a t u t e s  were n o t  

preempted by ERISA), C o n t r a r y  t o  t h e s e  p r i n c i p l e s ,  t h e  

c o u r t s  below f a i l e d  t o  t a k e  i n t o  accoun t  f e d e r a l  c a s e  law 

which e s t a b l i s h e s  t h a t  t h e  f e d e r a l  p a t e n t  s t a t u t e s  do  n o t  

ba r  t h e  s t a t e s  from r e g u l a t i n g  u n f a i r  forms of  c o m p e t i t i o n ,  

i n c l u d i n g  t h e  means by which c o m p e t i t o r s  copy unpa ten ted  

a r t i c l e s ,  

I n  Kewanee O i l  Co, v, Bicron Corp, ,  416 U,S, 

470 ( 1 9 7 3 ) ,  t h e  Supreme Cour t  observed t h a t  t h e  o b j e c t i v e  

o f  t h e  f e d e r a l  p a t e n t  laws i s  t o  promote t h e  p r o g r e s s  of 

s c i e n c e  and t h e  u s e f u l  a r t s  by g r a n t i n g  t o  i n v e n t o r s  t h e  

r i g h t  t o  exc lude  o t h e r s  f o r  a  l i m i t e d  p e r i o d  from making, 

u s i n g ,  o r  s e l l i n g  t h e i r  p a t e n t e d  i n v e n t i o n s ,  T h i s  e x c l u s i o n  

s e r v e s  a s  an  i n c e n t i v e  t o  i n v e n t o r s  t o  under take  t h e  r i s k s  

a s s o c i a t e d  w i t h  i n v e n t i o n ,  Based on t h i s  c o n c l u s i o n  r e g a r d i n g  

t h e  purpose  of  t h e  p a t e n t  l aws ,  t h e  Cour t  h e l d  t h a t  t h e  

Congress iona l  goa l  i s  n o t  impaired  by s t a t e  laws p r o t e c t i n g  

t r a d e  s e c r e t s ,  s i n c e  such laws a r e  in tended  o n l y  t o  guard 

a g a i n s t  improper o r  u n e t h i c a l  d i s c l o s u r e s  of s e c r e t  informa- 

t i o n  and do n o t  p u r p o r t  t o  ba r  t h e  use  of  such i n f o r m a t i o n  

i f  i t  is  d i s c o v e r e d  through f a i r  and h o n e s t  means, 
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B u i l d i n g  on t h e  Kewanee r a t i o n a l e ,  t h e  C o u r t  o f  

Appea l s  f o r  t h e  F e d e r a l  C i r c u i t  r e c e n t l y  h e l d  t h a t  a  C a l i -  

f o r n i a  " p l u g  moldng" s t a t u t e  which i s  v i r t u a l l y  i d e n t i c a l  

t o  §559-94  i s  n o t  p reempted  by f e d e r a l  p a t e n t  law.  I n t e r p a r t  

Corp ,  v ,  I t a l i a ,  777 F,2d 678 (Fed ,  C i r ,  1 9 8 5 ) -  L i k e  t h e  

Supreme C o u r t  i n  Kewanee, t h e  F e d e r a l  C i r c u i t  began i t s  

a n a l y s i s  by n o t i n g  t h a t  t h e  f e d e r a l  p a t e n t  l a w s  s e r v e  

o n l y  t o  g r a n t ' i n v e n t o r s  a  l i m i t e d  r i g h t  o f  e x c l u s i o n  

w i t h  r e s p e c t  t o  p a t e n t e d  a r t i c l e s ,  T u r n i n g  t o  t h e  C a l i -  

f o r n i a  s t a t u t e ,  t h e  c o u r t  n o t e d  t h a t  i n  c o n t r a s t  t o  t h e  

p a t e n t  l a w s ,  i t  c o n f e r s  no e x c l u s i v e  r i g h t s  on  t h e  c r e a t o r s  

o f  p r o d u c t s ,  R a t h e r ,  t h e  s t a t u t e  m e r e l y  b a n s  a  p a r t i c u l a r  

method o f  c o p y i n g  which t h e  s t a t e  o f  C a l i f o r n i a  h a s  deemed 

u n f a i r ,  and " d o e s  n o t  p r o h i b i t  c o p y i n g  t h e  d e s i g n  o f  t h e  

p r o d u c t  i n  any  o t h e r  way," - I d ,  a t  685,  Thus,  s i n c e  " t h e  

two l a w s  have  d i f f e r e n t  o b j e c t i v e s , "  t h e y  d o  n o t  c o n f l i c t  

and t h e  s t a t e  l aw  i s  n o t  p reempted ,  - I d ,  

Had t h e  c o u r t s  below g i v e n  a p p r o p r i a t e  r e c o g n i t i o n  

and w e i g h t  t o  Kewanee, I n t e r p a r t ,  and o t h e r  f e d e r a l  c a s e s  

t h a t  have  r e f i n e d  and c l a r i f i e d  t h e  Sears/Compco d o c t r i n e ,  

t h e y  would have  been  compe l l ed  t o  c o n c l u d e  t h a t  §559 ,94 ,  

l i k e  i t s  C a l i f o r n i a  c o u n t e r p a r t  a t  i s s u e  i n  I n t e r p a r t ,  

i s  n o t  preempted by f e d e r a l  p a t e n t  law.  



I I I ,  ANTI -SPLASH AND PLUG MOLDING 
STATUTES ARE B E I N G  APPLIED AND 
ENFORCED I N  OTHER STATES, 

F l o r i d a  i s  n o t  a l o n e  i n  o u t l a w i n g  t h e  u n f a i r  

and u n e t h i c a l  p r a c t i c e  o f  " s p l a s h i n g "  o r  " p l u g  mo ld ing , "  

S i m i l a r  l a w s  e x i s t  i n  C a l i f o r n i a ,  C a l ,  Bus, & P r o f ,  Code 

S17300; Mich igan ,  Mich. Comp, Laws S445.621; T e n n e s s e e ,  

Tenn, Code Ann, S47-15-115; M i s s o u r i ,  Mo, Rev, S t a t .  

S306,900; N o r t h  C a r o l i n a ,  N ,C .  Gen, S t a t ,  S75A-27; W i s -  

c o n s i n ,  W i s ,  S t a t .  S134-34;  ~ o u i s i a n a ,  La,  Rev, S t a t ,  Ann. 

S51:462; Kansas ,  Kan. S t a t ,  Ann, S802; M i s s i s s i p p i ,  M i s s ,  

Code Ann, S59-21-41; and  Mary land ,  

These  l a w s  a r e  b e i n g  u p h e l d  and e n f o r c e d  by t h e  

c o u r t s ,  S e e  Met ro  Kane I m p o r t s ,  L t d ,  v,  Rowoco, I n c , ,  

618 F. Supp, 273 (S,D,N,Y, 1 9 8 5 ) -  The o n l y  p r e v i o u s  

r e p o r t e d  a t t e m p t  t o  o v e r t u r n  o n e  o f  t h e s e  s t a t u t e s  o n  

t h e  ground  o f  f e d e r a l  p r e e m p t i o n  h a s  been  r e j e c t e d .  

I n t e r p a r t  Corp,  v ,  I t a l i a ,  777 F,2d 678 ( F e d ,  C i r ,  1 9 8 5 ) -  

I t  i s  o f  s p e c i a l  s i g n i f i c a n c e  t h a t  t h e  c o u r t  which c o n c l u d e d  

t h a t  t h e  f e d e r a l  p a t e n t  l a w s  a r e  n o t  i n  c o n f l i c t  w i t h  s t a t e  

l a w s  o f  t h i s  t y p e  was t h e  C o u r t  o f  A p p e a l s  f o r  t h e  F e d e r a l  C i r -  

c u i t ,  t h e  f e d e r a l  a p p e l l a t e  c o u r t  t h a t  now h a s  j u r i s d i c t i o n  

o v e r  a p p e a l s  i n  a l l  c a s e s  i n v o l v i n g  p a t e n t s ,  28 U.S,C, S1295, 



T h i s  d e c i s i o n  by t h e  F e d e r a l  C i r c u i t  s t r o n g l y  s u g g e s t s  

t h a t  F l o r i d a  would s t a n d  a l o n e  i n  r e j e c t i n g  t h i s  i m p o r t a n t  

l e g i s l a t i o n  i f  t h e  d e c i s i o n  o f  t h e  c o u r t s  below is  n o t  

r e v e r s e d  , 

CONCLUSION 

The r e c r e a t i o n a l  b o a t  m a n u f a c t u r i n g  i n d u s t r y  i s  

a n  i m p o r t a n t  component  o f  F l o r i d a ' s  economy, and t h e  F l o r i d a  

l e g i s l a t u r e  h a s  d e t e r m i n e d  t h a t  t h i s  i m p o r t a n t  i n d u s t r y  

s h o u l d  b e  p r o t e c t e d  f rom one  fo rm o f  u n f a i r  c o m p e t i t i o n ,  

To a c h i e v e  t h i s  o b j e c t i v e ,  t h e  l e g i s l a t u r e  e n a c t e d  S559-94 ,  

wh ich  m i r r o r s  s t a t u t e s  t h a t  a r e  s u c c e s s f u l l y  b e i n g  

u sed  i n  t e n  o t h e r  s t a t e s ,  

A s  r e c o g n i z e d  i n  t h e  p r e c e d e n t s  o f  t h i s  C o u r t ,  

i t  i s  t h e  d u t y  o f  t h e  F l o r i d a  c o u r t s  t o  upho ld  s u c h  l e g i s -  

l a t i o n  u n l e s s  t h e r e  h a s  been  a c l e a r  and u n e q u i v o c a l  showing  

t h a t  it is  c o n s t i t u t i o n a l l y  i n f i r m ,  No s u c h  showing  h a s  

b e e n ,  o r  c o u l d  b e ,  made i n  t h i s  case, On t h e  c o n t r a r y ,  t h e  

r e l e v a n t  a u t h o r i t i e s  u n i f o r m l y  e s t a b l i s h  t h e  c o n s t i t u t i o n a l  

s o u n d n e s s  o f  t h e  l e g i s l a t i o n  a t  i s s u e ,  The c o u r t s  be low 

f a i l e d  t o  g i v e  a p p r o p r i a t e  w e i g h t  t o  t h o s e  a u t h o r i t i e s ,  

and  may h a v e  o v e r l o o k e d  them e n t i r e l y ,  w h i l e  g i v i n g  t h e  

d o c t r i n e  o f  f e d e r a l  p r e e m p t i o n  a n  u n d u l y  e x p a n s i v e  i n t e r -  

p r e t a t i o n ,  



The  d e c i s i o n  o f  t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l ,  

w h i c h  a f f i r m e d  t h e  t r i a l  c o u r t ' s  d i s m i s s a l  o f  t h e  c o m p l a i n t  

o n  t h e  g r o u n d  t h a t  s559 .94  i s  p r e e m p t e d  by t h e  f e d e r a l  

p a t e n t  laws,  s h o u l d  b e  r e v e r s e d  a n d  t h e  case remanded 

f o r  f u r t h e r  p r o c e e d i n g s ,  

R e s p e c t f u l l y  s u b m i t t e d ,  
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