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STATEMENT OF CASE 

P l a i n t i f f ,  Ha t t i e  Mae Byrd, brought s u i t  aga ins t  

Defendants, James J .  Lohr, a s  Personal  Representative 

of t h e  E s t a t e  of John Robert Lohr, deceased and Sentry 

Indemnity Co . , f o r  compensatory and pun i t ive  damages 

caused by t h e  negligence of t h e  decedent,  who i n j u r e d  

P l a i n t i f f  i n  an automobile acc iden t .  [ R .  9-10] 

A ju ry  t r i a l  r e s u l t e d  i n  a  v e r d i c t  f o r  P l a i n t i f f ,  

$31,000.00 compensatory damages and $25,000.00 pun i t ive  

damages. [ R .  341 Defendant Lohr moved f o r  r e m i t t i t u r  

and f o r  e n t r y  of judgment i n  accordance with motion f o r  

d i r e c t e d  v e r d i c t .  [ R .  32-33] The t r i a l  cour t  granted 

the  r e m i t t i t u r ,  reducing t h e  pun i t ive  damages t o  

$9,000.00. [ R .  35-36] The P l a i n t i f f  r e j e c t e d  t h e  

r e m i t t i t u r  [ R .  371 and the  t r i a l  cour t  en te red  an Order 

vaca t ing  t h e  F ina l  Judgment and grant ing  a  new t r i a l  on 

damages. [ R .  381 The P l a i n t i f f  appealed chal lenging 

t h e  r e m i t t i t u r  . [ R .  391 The Defendant cross-appealed 

chal l lenging  t h e  award of pun i t ive  damages aga ins t  the  

e s t a t e  of t h e  t o r t f e a s o r .  [ R .  441 

The F i f t h  D i s t r i c t  Court of Appeal aff i rmed t h e  

t r i a l  c o u r t ,  but c e r t i f i e d  t h e  following quest ion t o  

be of g r e a t  publ ic  importance: 

"MAY PUNITIVE DAMAGES BE AWARDED 
AGAINST A DECEASED TORTFEASOR'S 
ESTATE? " 

Lohr, 11 F.L.W. 1067, 
(F1a.h DCA 1986)l 



STATEMENT OF FACTS 

On February 25 ,  1983, P l a i n t i f f ,  H a t t i e  Mae Byrd, 

was s e r i o u s l y  i n j u r e d  when h e r  c a r  was s t r u c k  by a  c a r  

d r iven  by John Robert Lohr. [ R .  9-10, 341 A s  a  r e s u l t  

of t h i s  a c c i d e n t ,  t h e  d r i v e r  Lohr was k i l l e d .  [ R .  9-10] 

This  a c c i d e n t  was caused by t h e  neg l igence  of t h e  d r i v e r  

Lohr i n  t h e  o p e r a t i o n  of h i s  c a r .  [R. 9-10,  341 I n  

a d d i t i o n ,  t h e  d r i v e r  Lohr a c t e d  i n  w i l l f u l  and wanton 

d i s r e g a r d  o r  w i t h  r e c k l e s s  i n d i f f e r e n c e  t o  t h e  r i g h t s  

o f  t h e  P l a i n t i f f  by d r i v i n g  h i s  c a r  wh i l e  v o l u n t a r i l y  

i n t o x i c a t e d  t o  t h e  e x t e n t  t h a t  h i s  f a c u l t i e s  t o  d r i v e  

were s i g n i f i c a n t l y  impaired.  [ R .  9-10, 341 

The decedent d r i v e r ' s  b r o t h e r ,  James J .  Lohr,  was 

duly appoin ted  a s  t h e  Pe r sona l  Represen ta t ive  of t h e  

e s t a t e  of t h e  decedent d r i v e r .  [ R .  5 ,  91 The Inven- 

t o r y  of t h e  E s t a t e  dec l a red  i t s  v a l u e  a t  $66,380.26.  

[ R .  1 3 ,  291 A t  t h e  t ime o f  t h e  t r i a l  of  t h i s  a c t i o n ,  

t h e  Pe r sona l  Represen ta t ive  Lohr t e s t i f i e d  t h a t  t h e  

ba lance  of  t h e  E s t a t e  was $28,913.65.  [R. 51 The 

E s t a t e  Inventory r evea l ed  t h a t  t h e  on ly  i n t e r e s t e d  

persons  i n  t h e  E s t a t e  were F ranc i s  E .  Lohr and Mary 

Ann Lohr [R. 1 3 ,  291,  who a r e  t h e  e l d e r l y  p a r e n t s  o f  

t h e  decedent .  [ R .  41 



S-Y OF ARGUMENT -- 

A dead t o r t f e a s o r  can no longer  be  reached by t h e  

a c t s  o f  men. Punishment, as a reason f o r  t h e  assessment 

1 o f  p u n i t i v e  o r  exemplary damages , i s  removed upon a 

t o r t f e a s o r ' s  dea th .  However, t h e r e  remain v a l i d  reasons  

f o r  t h e  assessment of  p u n i t i v e  damages even a f t e r  t h e  

t o r t f e a s o r ' s  d e a t h .  

F i r s t ,  t h e r e  i s  t h e  F l o r i d a  S u r v i v a l  S t a t u t e .  

This Court has  e x p r e s s l y  h e l d  t h a t  t h e  S u r v i v a l  S t a t u t e  

r e q u i r e s  t h e  al lowance of  an a c t i o n  f o r  p u n i t i v e  damages 

when t h e  i n j u r e d  p a r t y  d i e s .  [At-erties, - I n c .  v .  

Didich,  226 So. 2d 684,688-689 ( F l a .  1969)l  The dea th  

of t he  t o r t f e a s o r  can be t r e a t e d  no d i f f e r e n t l y .  What 

would happen i f  bo th  t h e  v i c t i m  and t o r t f e a s o r  d i e ?  

Secondly,  de te rence  o f  o t h e r s  i s  a v a l i d  p u b l i c  

p o l i c y  reason  f o r  t h e  assessment of  p u n i t i v k  damages. 

This reason cont inues  r e g a r d l e s s  of  t h e  dea th  of  t h e  

t o r t f e a s o r .  To ho ld  t o  t h e  c o n t r a r y  would igno re  t h e  

p l a i n  f a c t  t h a t  man's a c t i o n s  on e a r t h  i nvo lve  p lanning  

f o r  h i s  dea th .  

'In t h e  s i t u a t i o n  a t  b a r ,  t h e  "puni t ive"  a s p e c t  i s  
removed s i n c e  t h e  t o r t f e a s o r  i s  dead,  and t h e  term 
"exemplary" damages i s  t h e  most a p p r o p r i a t e .  However, 
due t o  custom and convenience,  t h e  term "puni t ive"  
damages w i l l  be used throughout t h i s  b r i e f .  



Finally, this issue must be determined in light 

of Florida jurisprudence, which mandates the survival 

of punitive damages whether it is the victim or tort- 

feasor who dies. 



ISSUE INVOLVED 

MAY PUNITIVE DAMAGES BE AWARDED AGAINST 
A DECEASED TORTFEASOR' S ESTATE? 



ARGUMENT 

I .  FLORIDA PUBLIC POLICY IS SERVED 
BY THE ASSESSMENT OF PUNITIVE 
DAMAGES AGAINST A TORTFEASOR' S  
ESTATE. 

It would be r id icu lous  t o  contend t h a t  a  dead man 

can be punished by t h e  ac t ions  of men. Punishment i s  

n o t  t h e  reason f o r  the  imposit ion of pun i t ive  damages 

aga ins t  a  dead man's e s t a t e .  The s i n s  of t h e  f a t h e r  

a r e  no t  being v i s i t e d  upon the  son.  Rather t h e  e s t a t e  

of a  dead man i s  respons ib le  f o r  h i s  e a r t h l y  debts .  A 

man, who commits an a c t  which i s  s o  malicious t h a t  i t  

warrants  the  imposi t ion of pun i t ive  damages, incurs  a  

debt t o  s o c i e t y ,  i . e .  t o  se rve  as  a  d e t e r r e n t  example 

t o  o t h e r s .  This debt can and should be co l l ec ted  

whether t h e  wrongdoer i s  dead o r  a l i v e .  

A. F lor ida  Publ ic  Pol icy Recog- 
n i z e s  the  Imvortance of Pun- 
i t i v e  Damages as  a  Method o f  
Deterr ing Others .  - 

This Court has repeatedly he ld  t h a t  the  pub l i c  

po l i cy  which j u s t i f i e s  t h e  imposit ion of pun i t ive  

damages i s  t h e  punishment of t h e  offender  - and t h e  

de ter rence  of o t h e r s .  [Winn ---- & Lovett Grocery, Co. 

e t  a l .  v .  Archer, 1 7 1  So. 214 (F la .  1937);  F isher  v .  -- 

City  of Miami, 172 So. 2:d 455 (Fla .  1965) ; Ingram v .  



P e t t i t .  240 So. (F la .  1976) ; Mercury -- Motors Exp. , 

Inc .  v .  Smith, 393 So. 2d 545 (Fla .  1981)] 

Indeed, a s  r e c e n t l y  a s  two months ago, t h i s  Court 

emphasized the importance of pun i t ive  damages a s  a method 

of d e t e r r i n g  o t h e r s .  [The Celotex Corporation v .  --- P i c k e t t ,  

11 F.L.W. 208 (Fla .  May 8 ,  1986)] This Court he ld  t h a t  

a successor  corporat ion assumes i t s  predecessor ' s  l i a -  

b i l i t i e s ,  inc luding  pun i t ive  damages, when t h e  two 

corporat ions s t a t u t o r i l y  merge. I n  so r u l i n g ,  t h i s  

Court s t a t e d  a s  fol lows:  

"Celotex's claim t h a t  t h e  imposit ion 
of pun i t ive  damages he re  contravenes 
the  purpose of  such damages i s  un- 
persuas ive .  Puni t ive  damages a r e  
imposed as  a punishment of t h e  defen- 
dant and as  a d e t e r r e n t  t o  oahers .  
. . . allowing pun i t ive  damages i n  
t h i s  ins t ance  may w e l l  d e t e r  o t h e r  
corporat ions from seeking t o  merge 
wi th  o the r  companies which have 
engaged i n  r eck less  conduct d e t r i -  
mental t o  t h e  pub l i c  h e a l t h  and 
thereby have the  p o t e n t i a l  f o r  t h e  
imposit ion of pun i t ive  damages. . . 
Were we t o  hold t h a t  t h e  p o t e n t i a l  
f o r  pun i t ive  damages disappears  a t  
merger, t h i s  may w e l l  encourage 
reck less  conduct. Our holding 
here  recognizes t h a t  s ince  reck- 
l e s s  wrongdoing by the  predecessor 
can r e s u l t  i n  l i a b i l i t y  f o r  puni- 
t i v e  damages aga ins t  t h e  successor ,  
a c q u i s i t i o n  candidates a r e  de te r red  
from such a c t i o n s .  Real iza t ion  
t h a t  t h e i r  companies w i l l  s e l l  f o r  
l e s s ,  o r  no t  a t  a l l ,  i f  they engage 
i n  r eck less  behavior provides an 
incen t ive  f o r  a c q u i s i t i o n  candi- 
dates  t o  conform t h e i r  behavior t o  
s o c i a l l y  acceptable  norms. I I 

[ 1 1  F.L.W. a t  p .  2091 



B .  The -- Assessment of Pun i t ive  Damages 
Against an E s t a t e  Serves t o  Deter - 
0-rs From - Wrongdoing. 

In  i t s  opinion i n  t h e  case a t  b a r ,  t h e  F i f t h  Dis- 

t r i c t  Court of Appeal s t a t e d  a s  fo l lows:  

"Separation of t h e  "punitive" and "exem- 
plary" aspects  of such awards i s  unjus- 
t i f i e d  because genera l  de ter rence  
l o g i c a l l y  depends upon t h e  percept ion 
of punishment su f fe red  by the  wrongdoer. 
When t h a t  punishment i s  d i f fused  and 
u n j u s t l y  i n f l i c t e d  upon t h e  innocent ,  
through a  doc t r ine  analogous t o  a t t a i n -  
d e r ,  t he  d e t e r r e n t  e f f e c t  i s  f r u s t r a t e d .  
It i s  u n r e a l i s t i c  t o  suppose t h a t  such 
awards d e t e r  o the r  prospect ive  t o r t -  
f e a s o r s ,  expec ia l ly  i f  the  cr iminal  laws 
f a i l  t o  do so."  
[ B  r d  v .  Lohr, 11 F.L.W. 1067, 1068 
(& 5 t h T x  May 8 ,  1986) 1 

This ana lys i s  i s  f a u l t y  f o r  two reasons.  F i r s t ,  

t h e  ana lys i s  presupposes t h a t  man cares  only f o r  him- 

s e l f  and whi le  a l i v e  does not  consider l i f e  f o r  o thers  

a f t e r  h i s  death by planning and s t r i v i n g  f o r  the  f inan-  

c i a l  s e c u r i t y  of h i s  dependents and h e i r s .  This suppo- 

s i t i o n  i s  b l a t a n t l y  i n c o r r e c t .  Why do we make w i l l s ,  

s a c r i f i c e  now t o  save f o r  l a t e r ,  and pay mi l l ions  of 

d o l l a r s  i n  l i f e  insurance premiums?" 

The imposit ionof pun i t ive  damages a g a i n s t  a  t o r t -  

f e a s o r ' s  e s t a t e  mkes a po ten t i a l  wrongdoer aware t h a t  

r eck less  behavior can jeopardize t h e  f i n a n c i a l  s e c u r i t y  

of h i s  family.  This knowledge provides an incen t ive  t o  



conform one ' s  behavior t o  s o c i a l l y  acceptable  norms. 

[Stephens v .  -- Rohde, 478 So. 2d 862 (F la .  1 s t  DCA 1985)l 

Secondly, the  ana lys i s  presupposes t h a t  those who 

a r e  no t  de te r red  by cr iminal  laws, w i l l  no t  be de te r red  

by pun i t ive  damages. This supposi t ion i s  i n c o r r e c t  

because i t  f a i l s  t o  r e a l i z e  two f a c t s :  1 )  pun i t ive  

damages can be imposed f o r  count less  a c t s  which a r e  no t  

covered by cr iminal  laws; and 2) the  f e a r  of l o s i n g  a  

p a r t  of  one ' s  n e t  worth o r  e s t a t e  might d e t e r  a  p o t e n t i a l  

wrongdoer more than a  c r iminal  f i n e  o r  s h o r t  j a i l  term. 

As t h i s  Court s t a t e d  i n  Campbell v .  Government 

Employees - Insurance Co., 306 So. 2d 525, 531 (F la .  

1974) : 

"Punit ive damages tend t o  br ing  t o  
punishment types of  c e r t a i n  cases 
of oppressive conduct, i . e .  s l a n c  
d e r s ,  mal ice ,  c r u e l t i e s ,  a n t i -  
s o c i a l ,  u n e t h i c a l  and u n f a i r  
t rea tment ,  of t en  cr iminal ly  un- 
punishable and which i n  a c t u a l  
l i f e  go unnoticed i n  the  cr iminal  
law. " 

It can be n e i t h e r  proven nor  disproven t h a t  t h e  

assessment of  pun i t ive  damages aga ins t  a  t o r t f e a s o r ' s  

e s t a t e  w i l l  d e t e r  o t h e r s .  S i m i l a r l y ,  i t  can be 

n e i t h e r  proven nor  disproven t h a t  the  assessment of 

pun i t ive  damages aga ins t  a  l i v e  t o r t f e a s o r  w i l l  d e t e r  

o t h e r s .  However, i t  i s  reasonable t o  conclude t h a t  some 

p o t e n t i a l  t o r t f e a s o r s  may be de te r red  from reck less  and 



malicious behavior by the  knowledge t h a t  such conduct may 

j  eopardize t h e i r  personal  f i n a n c i a l  s e c u r i t y .  S imi la r ly ,  

i t  i s  a l s o  reasonable t o  conclude t h a t  some p o t e n t i a l  

t o r t f e a s o r s  may be de te r red  from reck less  and malicious 

behavior by t h e  knowledge t h a t  such conduct may jeopardize 

t h e i r  f ami ly ' s  f i n a n c i a l  s e c u r i t y .  Society has a  v i t a l  

i n t e r e s t  i n  taking a l l  reasonable s t eps  t o  d e t e r  man 

from engaging i n  s o c i a l l y  unacceptable conduct. There- 

f o r e ,  a  v a l i d  pub l i c  pol icy  purpose i s  served by the  

assessment of puni t ive  damages aga ins t  a  t o r t f e a s o r  ' s  

e s t a t e .  

C .  F lo r ida  Publ ic  Pol icy Recognizes 
Reasons 0 t h e r  Than Punishment 
and Deterrence f o r  t h e  Assess- 
ment of Puni t ive  Damages. --- 

P e t i t i o n e r  makes i t  appear t h a t  Prosser  i s  c r i t i c a l  

of pun i t ive  damages by s e l e c t i v e  quota t ion .  [ P e t i t i o n e r ' s  

Brikf a t  pp. 10-111 After  not ing  t h e  c r i t i c i s t h  d i r e c t e d  

a t  pun i t ive  damages, Pros s e r  continues a s  follows : 

"[Puni t ive  damages] have been defended 
a s  a  s a l u t a r y  method of discouraging 
e v i l  motives,  a s  a  p a r t i a l  remedy f o r  
the  de fec t  i n  American c i v i l  proce- 
dure which denies compensation f o r  
a c t u a l  expenses of l i t i g a t i o n ,  such 
a s  counsel f e e s ,  and a s  an incen t ive  
t o  br ing  i n t o  cour t  and red ress  a  
long a r r a y  of p e t t y  cases of outrage 
and oppression which i n  p r a c t i c e  
e:scape the  n o t i c e  of prosecut ing 
a t to rneys  occupied with se r ious  crime, 



and which a p r i v a t e  ind iv idua l  would 
otherwise f i n d  not worth t h e  t roub le  
and expense of a lawsui t .  A t  any 
r a t e ,  they a r e  an es t ab l i shed  p a r t  
of our l e g a l  system, and the re  i s  no 
i n d i c a t i o n  of any present  tendency 
t o  abandon them. " 
[ W .  P rosse r ,  W .  Page Keeton, Prosser  
and Keeton on T o r t s ,  12 (1984)- 

In Campbell v .  Government Employees Insurance Co. , - 

306 So. 2d 525, 531 (F la .  1974) t h i s  Court looked favor- 

ably upon pun i t ive  damages and recognized v a l i d  reasons 

f o r  such damages beyond the  main reasons of punishment 

and de ter rence .  S p e ~ i f i c a ~ l l y ,  i t  was s t a t e d  as  follows : 

"Punitive damages a r e  recoverable  by 
an aggrieved t o  se rve  the  predomi- 
nant  funct ion of de ter rence  and 
punishment. I n  nea r ly  a l l  s t a t e s  
pun i t ive  damages a r e  recognized a s  
recoverable .  They a r e  no longer  
looked upon a s  monstrous but  a r e  
awarded t o  v ind ica te  wrongs a r i s i n g  
f ron  a n t i s o c i a l  behavior.  The 
incen t ive  t o  b r ing  ac t ions  f o r  
pun i t ive  damages i s  favored because 
i t  has been determined t o  be t h e  
most s a t i s f a c t o r y  way t o  correc t  
e v i l  doing i n  a reas  n o t  covered by 
t h e  cr iminal  law. Puni t ive  damages 
have helped t o  maintain pub l i c  
t r a n q u i l i t y  by permi t t ing  t h e  
wronged p l a i n t i f f  t o  take h i s  
revenge i n  the  courtroom and n o t  
by s e l f - h e l p .  

Compensatory damages do not  always 
f u l l y  compensate i n  grievous s i t u -  
a t i o n s  nor  do they have a genera l  
s a l u t a r y  e f f e c t  under p reva i l ing  
condi t ions t o  promote f a i r  t r e a t -  
ment of t h e  p u b l i c .  A t  b e s t ,  
l i t i g a t i o n ,  even when success fu l  
i s  an inconvenience, o f t en  an 



ordea l .  Compensatory damages do 
n o t  sometimes o f f e r  r epa ra t ion  
f o r  mental invas ion .  Moreover, 
it i s  d i f f i c u l t  t o  t r a n s l a t e  
pain and s u f f e r i n g ,  d i s f i g u r a t i o n ,  
loss  of enjoyment of l i f e ,  l o s s  of 
prospects ,  i n t o  compensatory 
d o l l a r s .  Puni t ive  damages tend t o  
br ing  t o  punishment types of ce r -  
t a i n  cases  of oppressive conduct, 
i . e .  slander malice,  c r u e l t i e s ,  
a n t i s o c i a l ,  une th ica l  and u n f a i r  
t reatment ,  o f t en  cr iminal ly  
unpunishable and which i n  a c t u a l  
l i f e  go unnoticed i n  t h e  cr iminal  
law. I I 

D. The Assessment of Puni t ive  Damages 
Against an E s t a t e  Serves t o  Pro- 
v ide  t h e  In iu red  Par ty  a  Chance of  

I n  the case a t  b a r ,  t h e  jury  valued the  P l a i n t i f f ' s  

i n j u r i e s  a t  $31,000.00. [ R .  341 However, due t o  t h e  

necessary expenses of a t t o r n e y ' s  f e e s ,  t h e  P l a i n t i f f  

w i l l  n o t  rece ive  f u l l  compensation f o r  h e r  i n j u r i e s .  

Under t h e  circumstances,  where a  deceased defendant 

i n f l i c t s  i n j u r i e s  i n  r eck less  d is regard  of o t h e r s ,  

pub l i c  po l i cy  i s  served by permi t t ing  t h e  assessment 

of pun i t ive  damages aga ins t  an e s t a t e ,  so t h a t  the  

P l a i n t i f f  has a t  l e a s t  a  chance of f u l l  compensation. 

E .  The Abolishment of Puni t ive  Damages 
A a i n s t  an E s t a t e  w i l l  Produce Con- 
&on and Inequ i ty .  

I f  pun i t ive  damages can no longer be assessed 

a g a i n s t  a  t o r t f e a s o r ' s  e s t a t e ,  what happens when: 



1) S u i t  i s  brought f o r  p u n i t i v e  damages 

aga ins t  a  l i v e  defendant and t h e  defendant d ies  before 

t r i a l ?  

2 )  S u i t  i s  brought f o r  pun i t ive  damages 

aga ins t  a  l i v e  defendant and the  defendant d ies  a f t e r  

t r i a l  b u t  before judgment? 

3 )  Judgment i s  en tered  aga ins t  a  l i v e  defen- 

dant f o r  pun i t ive  damages, bu t  before the  time expi res  

f o r  a  motion f o r  new t r i a l  o r  rehear ing ,  t h e  defendant 

d ies  ? 

4) Judgment i s  en tered  aga ins t  a  l i v e  defen- 

dant f o r  p u n i t i v e  damages, but  before the  judgment i s  

pa id  the  defendant d i e s ?  

5)  Judgment i s  en tered  aga ins t  a  l i v e  defen- 

dant ,  appeal i s  taken,  supersedeas bond i s  f i l e d ,  and 

t h e  defendant d ies  before  t h e  appeal i s  decided? 

6 )  Judgment i s  en tered  aga ins t  a  l i v e  defen- 

dan t ,  appeal i s  taken,  no supersedeas bond i s  f i l e d ,  

and t h e  defendant d i e s  before  t h e  appeal i s  decided? 

The ques t ions  w i l l  cont inue,  confusion and inequ i ty  

w i l l  p r e v a i l  i f  t h i s  Honorable Court abol i shes  the  assess-  

ment of pun i t ive  damages a g a i n s t  a  t o r t f e a s o r ' s  e s t a t e .  



11. THE FLORIDA SURVIVAL STATUTE MANDATES 
THE SURVIVAL OF PUNITIVE DAMAGES 
AGAINST A TORTFEASOR'S ESTATE. 

A. This  Court Has Held t h a t  t h e  Sur- 
v i v a l  S t a t u t e  Reauires the  Allow- 

I 

ance of Puni t ive  Damages When the  
In jured  Par ty  Dies. 

This Court i n  Atlas  P roper t i e s ,  Inc .  v .  Didich, 

So. 2d 684, 688-689 (F la .  1969) c l e a r l y  he ld  t h a t  the  

F lo r ida  Surviva l  S t a t u t e  r equ i res  t h e  allowance of  an 

a c t i o n  f o r  pun i t ive  damages when t h e  i n j u r e d  p a r t y  d i e s .  

Contrary t o  t h e  a s s e r t i o n  of  P e t i t i o n e r ,  t h i s  dec is ion  

was n o t  based on pub l i c  pol icy  reasons.  Rather,  a f t e r  

d iscuss ing  t h e  pol icy  a s p e c t ,  t h i s  Court continues a s  

follows : 

11 . . . but  t h e r e  i s  a  f a r  b e t t e r  and 
s i m ~ l e r  reason f o r  allowing recov- 

V 

The c l e a r  language of 545.11 
now S46.021 (196711, 'No . . .  ac t ion  ?-- 

s h a l l - d i e  wi th  t h e -  Derson. . . . ' 
i n d i c a t e s  t h a t  any i n t e r p r e t a t i o n  
o t h e r  than allowing recovery f o r  
pun i t ive  damages a f t e r  t h e  death 
bf t h e  i n j u r e 8  pa r ty  would be 
extremely d i f f i c u l t  t o  j u s t i f y .  
The s t a t u t e  speaks on- i t s  
face  and r e a l l y  needs no i n t e r p r e -  
t a t i o n .  I f  a  v ic t im could have 
brought t h e  ac t ion  before h i s  
dea th ,  then h i s  personal  repre-  
s e n t a t i v e  should be allowed t o  
do so  a f t e r  h i s  dea th .  Thus, 
pun i t ive  damages should surv ive ."  
[emphasis suppl ied]  



B. A Claim f o r  Puni t ive  Damages i s  
a  "Cause of Action" Within t h e  
Survival  S t a t u t e  . 

Black's Law Dict ionary defines  t h e  term "cause of 

ac t ion"  as  fol lows:  

"The f a c t  o r  f a c t s  which give a  per -  
son a  r i g h t  t o  j u d i c i a l  r e l i e f .  
The l e g a l  e f f e c t  of an occurrence 
i n  terms of r ed ress  t o  a  pa r ty  t o  
t h e  occurrence. A s i t u a t i o n  o r  
s t a t e  of f a c t s  which would e n t i t l e  
pa r ty  t o  maintain a c t i o n  and give 
him r i g h t  t o  seek  a  j u d i c i a l  remedy 
i n  h i s  behalf  . . .  Matter f o r  which 
a c t i o n  may be maintained . . .  The 
r i g h t  which a  p a r t y  has t o  i n s t i -  
t u t e  a  j u d i c i a l  proceeding. " 
[ p .  201 (5 th  Ed. 1979)l 

I f  a  person i n  t h e  S t a t e  of F lor ida  s u f f e r s  a t  l e a s t  

nominal damage by the  commission of a  t o r t  i n  a  w i l l f u l ,  

malicious manner o r  i n  r eck less  d is regard  of the  r i g h t s  

of o t h e r s ,  he i s  e n t i t l e d  t o  seek t h e  assessment of 

pun i t ive  damages. I f  t h i s  i s  not  a  "cause of a c t i o n , "  

what i s  i t ?  I f  pun i t ive  damages do no t  surv ive  t h e  

death of e i t h e r  t h e  i n j u r e d  pa r ty  o r  t h e  t o r t f e a s o r ,  

then what does t h e  Flor ida  Surviva l  S t a t u t e  mean? And, 

i f  pun i t ive  damages surv ive  the  death of an in ju red  p a r t y ,  

but  do not  survive the  death of a  t o r t f e a s o r ,  what happens 

i f  the  commission of t h e  t o r t  causes the  death of both? 



111. THIS ISSUE SHOULD BE DECIDED I N  LIGHT 
OF FLORIDA JURISPRUDENCE AND SHOULD 
NOT BE MANDATED BY THE POSITIONS OF 
OTHER STATES . 

A.  The Pos i t ion  of Other S t a t e s  Does 
Not Conform wi th  F lo r ida  J u r i s  - 

P e t i t i o n e r  a t tempts  t o  lead  t h i s  Court t o  b e l i e v e  

t h a t  an overwhelming major i ty  of o the r  s t a t e s  have 

considered the  i s sue  a t  ba r  i n  the same context  a s  t h e  

i s s u e  must be considered i n  F lo r ida ,  and have he ld  t h a t  

pun i t ive  damages do n o t  surv ive  t h e  death of the  t o r t -  

f e a s o r .  P e t i t i o n e r ' s  content ion i s  i n c o r r e c t .  

Some s t a t e s  r e fuse  t o  a l low pun i t ive  damages a t  

a l l .  [ P e t i t i o n e r ' s  B r i e f ,  pp. 7-8; App. 3 ,  f n .  11 This 

i s  n o t  the  s i t a t i o n  i n  F lo r ida .  Some s t a t e s  have s t a t u t e s  

which express ly  p r o h i b i t  an award of pun i t ive  damages 

aga ins t  a  t o r t f e a s o r ' s  e s t a t e .  [ P e t i t i o n e r ' s  B r i e f ,  

p .  8 ,  App. 3 ,  f n .  21 This i s  not  t h e  s i t u a t i o n  i n  F lo r ida .  

Case law from some cour t s  contains  one sentence con- 

c lus ions  t h a t  a s sess ing  pun i t ive  damages aga ins t  an 

e s t a t e  f o r  t h e  purpose of d e t e r r i n g  o the r s  i s  u n r e a l i s t i c  

o r  unpersuasive.  [Thompson v .  E s t a t e  of P e t r o f f ,  319 

N . W .  2d 400, 408 (Minn. 1982);  In  t h e  Matter of GAC Corp.,  

681 F. 2d 1295, 1301 (11th C i r .  1982)l The conclusion 

of these  cour ts  s u f f e r  from the  same f a u l t y  a n a l y s i s  

discussed SUE a t  pp. 8-10. - 



The i s s u e  sub i u d i c e  must be cons idered  i n  view of 

t h e  F l o r i d a  S u r v i v a l  S t a t u t e  and t h e  p u b l i c  p o l i c y  pro- 

nouncements o f  t h e  F l o r i d a  Supreme Court r ega rd ing  

p u n i t i v e  damages. I n  r e a l i t y ,  t h e r e  a r e  on ly  two s t a t e s  

which have cons idered  t h e  i s s u e  sub i u d i c e  i n  a contex t  

s i m i l a r  t o  F l o r i d a  j u r i sp rudence .  Those s t a t e s  a r e  

West V i r g i n i a  and Texas. [Pe r ry  v .  Melton, 299 S . E .  2d 

8  (W. V a .  1982) and Hofer v .  Lavender, 679 S.W. 2d 470 

(Tex. 1984)l 

Both d e c i s i o n s  c o n t a i n  an e x t e n s i v e  d i scuss ion  

r ega rd ing  t h e  p o s i t i o n s  of other s t a t e s  and an explana t ion  

t h a t  t h e  p o s i t i o n s  of  o t h e r  s t a t e s  a r e  no t  based  on 

s u r v i v a l  s t a t u t e  i n t e r p r e t a t i o n s ,  o r  a r e  based upon a 

l i m i t e d  view o f  t h e  p u b l i c  p o l i c y  j u s t i f i c a t i o n s  f o r  

a p u n i t i v e  damage award. I n  a d d i t i o n ,  bo th  s t a t e s  h e l d  

t h a t  a c la im f o r  p u n i t i v e  damages su rv ives  t h e  dea th  o f  

a t o r t f e a s o r .  

A s  t h e  Supreme Court of Texas s t a t e d  i n  Hofer ,  sup ra ,  

". . . whatever may be t h e  m a j o r i t y  r u l e  
i n  o t h e r  j u r i s d i c t i o n s  o r  be t h e  
express ion  of commentators does n o t  
n e c e s s a r i l y  mean i t  w i l l  be  t h e  l a w  
i n  Texas. 11 

[679 S.W. 2d a t  p .  4731 

The same i s  t r u e  i n  F l o r i d a !  



B .  F lo r ida '  s  Jur isprudence Mandates 
the - Survival  of Pun i t ive  Damages 
i n  A l l  S i t u a t i o n s .  

F l o r i d a  recognizes t h a t  t h e r e  a r e  reasons o the r  than 

punishment f o r  t h e  assessment of pun i t ive  damage. The 

de ter rence  of f u t u r e  wrongdoing i s  t h e  most important.  

This Court has very r e c e n t l y  confirmed t h e  importance 

of de ter rence .  [The Celotex Corporation v .  P i c k e t t ,  - 11 

F.L.W. 208 (Fla .  May 8 ,  1986)l 

Men do p lan  and s t r i v e  t o  provide f o r  t h e  f i n a n c i a l  

s e c u r i t y  of t h e i r  f a m i l i e s  i n  t h e  event of  dea th .  Know- 

ledge t h a t  a  p u n i t i v e  damage award may diminish t h e  

f i n a n c i a l  s e c u r i t y  of loved ones provides an incen t ive  

t o  behave according t o  s o c i a l l y  acceptable  norms. 

This  Court has c l e a r l y  and c o r r e c t l y  announced t h a t  

the  F lo r ida  Surviva l  S t a t u t e  speaks p l a i n l y  and mandates 

t h e  su rv iva l  of p u n i t i v e  damages when t h e  i n j u r e d  p a r t y  

d i e s .  [At la s  P r o p e r t i e s ,  Inc .  v .  Didich, 226 So. 2d 

684, 688-689 (Fla .  1969)l The same must be t r u e  i f  t h e  

t o r t f e a s o r  d i e s .  

Consider t h e  i s s u e  i n  view of t h e  following r e a l -  

l i f e  s i t u a t i o n ,  taken from t h e  pages of a  l o c a l  news- 

paper:  John Doe i s  a r r e s t e d  f o r  drunk d r iv ing .  While 

await ing t r i a l ,  John i s  again on F lo r ida  highways, 

d r iv ing  while i n t o x i c a t e d .  John d r ives  over t h e  median 



of a  four  l ane  highway and crashes head on i n t o  a  ca r  

car ry ing  two a d u l t s  and two ch i ld ren .  The a d u l t s  and 

one c h i l d  a r e  s e r i o u s l y  i n j u r e d .  An e i g h t  year  o l d  

g i r l  d i e s .  John d i e s  a l s o .  I s  t h e r e  a  cause of a c t i o n  

f o r  pun i t ive  damages? 

The Surviva l  S t a t u t e  and t h e  pub l i c  pol icy  of t h i s  

S t a t e  mandate t h a t  t h i s  Honorable Court hold i t s  ground, 

and answer, "YES!" 



CONCLUSION 

For t h e  reasons  s t a t e d  h e r e i n ,  Respondent,  Hatt ie  

Mae Byrd, r e s p e c t f u l l y  r e q u e s t s  t h i s  Honorable Court  

t o  answer t h e  q u e s t i o n  c e r t i f i e d  t o  t h i s  Court  as be ing  

of g r e a t  p u b l i c  importance i n  t h e  a f f i r m a t i v e .  
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