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PREFACE 

The Respondent, Robert  P a r v i s ,  was t h e  Appellee i n  t h e  

D i s t r i c t  Court o f  Appeal and t h e  defendant  i n  t h e  t r i a l  

c o u r t .  The P e t i t i o n e r ,  The S t a t e  of  F l o r i d a  w a s  t h e  appe l -  

l a n t  i n  t h e  D i s t r i c t  Court of  Appeal and t h e  p rosecu t ion ,  i n  

t h e  t r i a l  c o u r t .  I n  t h i s  b r i e f ,  t h e  p a r t i e s  w i l l  be 

r e f e r r e d  t o  a s  t h e  Defendant and t h e  S t a t e  r e s p e c t i v e l y .  

The op in ion  of t h e  D i s t r i c t  Court  of Appeal h e r e i n  Is 

r epo r t ed  a t  S t a t e  v.  P a r v i s ,  487 So.2d 1181 ( F l a .  3d DCA 

1986) and i s  contained i n  t h e  P e t i t i o n e r ' s  Appendix a t t a c h e d  

h e r e t o  a t  A l .  

The fol lowing symbols a r e  used i n  t h i s  b r i e f :  

(R) For t h e  Record-on-Appeal t r a n s m i t t e d  by t h e  Third  

D i s t r i c t  Court of  Appeal c o n s i s t i n g  of pages R1-R15. 

(T) For t h e  t r a n s c r i p t  of  proceedings  c o n s i s t i n g  of 

pages TI-T10. 



STATEMENT OF THE CASE 

The Defendant was charged by informat ion wi th  one count 

o f  grand t h e f t  a r i s i n g  from t h e  t h e f t  of cash between Ju ly  

31, 1981 and August 4 ,  1981. - See, R 1 .  The Defendant was 

not  a r r e s t e d  u n t i l  August 27 o r  28, 1984 i n  Daytona Beach, 

F l o r i d a .  - See,  R8; R10. The Defendant f i l e d  a motion f o r  

d i s cha rge  which was gran ted .  See,  R10. 

A t  t h e  f i r s t  hea r ing  on t h i s  m a t t e r ,  on August 23, 

1985, t h e  p a r t i e s  focused upon whether t h e  Defendant was 

cont inuous ly  a v a i l a b l e  from August 31, 1984 t o  Apr i l  23, 

1985. -9 See T5-T8. The Defendant 's  w r i t t e n  motion r e p e a t s  

t h i s  a n a l y s i s .  - See,  R10. On A p r i l  25, 1985, t h e  t r i a l  

cou r t  g ran ted  t h e  Defendant 's  w r i t t e n  motion d i scuss ion .  

See, T2. I n  t h e  t r i a l  c o u r t ' s  w r i t t e n  o r d e r  however, t h e  

Court a l s o  r e c i t e s  and r e j e c t s  t h e  S t a t e ' s  argument t h a t  t h e  

p r e s e n t  cause i s  governed by Rule 3.191, F l o r i d a  Rules of 

Criminal  Procedure e f f e c t i v e  January 1, 1985. -9 See R 1 1 .  

On appeal  t o  t h e  Third D i s t r i c t  Court of  Appeals, t h e  

S t a t e  contended t h a t  t h i s  cause was governed by t h e  prov i -  

s ions  o f  Rule 3 . 1 9 1 ( i ) ( 4 ) ,  F l o r i d a  Rules of Criminal  

Procedure ,  enac ted  on January 1, 1985, which prec lude  au to-  

matic d i smis sa l  of t h i s  cause .  The d i s t r i c t  cou r t  r e j e c t e d  



t h e  S t a t e ' s  p o s i t i o n  b u t  c e r t i f i e d  t h e  q u e s t i o n  e x p l a i n i n g  

t h a t :  

"The s t a t e  ap e a l s  an o r d e r  
g r a n t i n g  P a r v i s P  motion t o  d i s -  
cha rge  on speedy t r i a l  grounds .  W e  
a f f i r m  based upon t h e  c o n t r o l l i n g  
a u t h o r i t y  o f  McKnight v .  Bloom, 11 
FLW 468,  So. 2d ( F l a .  3d DCA 
Feb. 1 8 ,  1 9 8 6 ) .  = c e r t i f y  t o  t h e  
supreme c o u r t ,  a s  w e  d i d  i n  
McKnight, t h e  f o l l owing  q u e s t i o n :  

Whether F l o r i d a  Rule o f  Cr imina l  
Procedure  3.191 ( i )  (4 )  i s  a p p l i c a b l e  
t o  a  c r i m i n a l  c a s e  wherein t h e  
de fendan t  i s  t aken  i n t o  cus tody  
p r i o r  t o  January  1, 1985,  12:Ol 
A .M. ,  t h e  e f f e c t i v e  d a t e  of  t h e  
above-s ta ted  r u l e .  "I 

I d .  - 

The p r e s e n t  p e t i t i o n  fo l l ows .  The same i s s u e  h e r e i n  i s  a l s o  

pending i n  McKnight v .  Bloom, F la .S .Ct .  Case No. 68,401. 



QUESTION PRESENTED 

WHETHER RULE 3.191(i)(4), FLORIDA 
RULES OF CRIMINAL PROCEDURE (1985), 
IS APPLICABLE TO PROHIBIT THE AUTO- 
MATIC DISCHARGE OF A DEFENDANT, 
WHERE THE DEFENDANT WAS ARRESTED 
PRIOR TO THE EFFECTIVE DATE OF SAID 
RULE. 



SUMMARY OF ARGUMENT 

Rule 3 . 1 9 1 ( i ) ( 4 ) ,  F l o r i d a  Rules  o f  Criminal Procedure 

( 1 9 8 5 ) ,  a s  a r u l e  o f  procedure a p p l i e s  t o  a l l  pending c a s e s .  



I V  

ARGUMENT 

RULE 3.191 ( i )  (4) , FLORIDA RULES OF 
CRIMINAL PROCEDURE (1985) , IS 
APPLICABLE TO PROHIBIT ANY AUTO- 
MATIC DISCHARGE OF THE DEFENDANT 
NOTWITHSTANDING THAT THE DEFENDANT 
WAS TAKEN I N T O  CUSTODY PRIOR TO THE 
EFFECTIVE DATE OF SAID RULE. 

The only i s s u e  i n  t h e  present  p e t i t i o n  i s  whether the  

ten-day "grace" per iod under Rule 3.191 ( i )  (4) , which became 

e f f e c t i v e  on January 1, 1985, app l i e s  t o  pending cases ,  such 

a s  t h a t  p resen t ly  before  the  Court. It i s ,  of course,  wel l  

s e t t l e d  t h a t  subs tant ive  remedies apply prospect ive ly  only 

and procedural r u l e s  apply t o  a l l  pending mat ters .  See, 

e .g . ,  Dobbert v .  - F l o r i d a ,  432 U.S. 282, 97 S.Ct. 2290, 53 

L.Ed.2d 344 (1977); S t a t e  - v. Jackson, 478 So.2d 1054 (Fla .  

1985) ; Rubin v.  S t a t e ,  390 So.2d 322 (Fla .  1980) ; Warwick 

S t a t e ,  443 So.2d 188 (Fla .  3d DCA 1983) ; Batch - v.  S t a t e ,  405 

So.2d 302  la. 4th  DCA 1981); Johnson - v .  S t a t e ,  371 So.2d 

556 (Fla .  2d DCA 1979);  see  a l s o  Senf ie ld  v.  Bank of Nova -- - 
Scot ia  Trust  Co., 450 So.2d 1157 (Fla .  3d DCA 1984). 

A s t a t u t o r y  speedy t r i a l  r u l e  i s  s o l e l y  a r u l e  of pro- 

cedure r a t h e r  than a subs tan t ive  c o n s t i t u t i o n a l  r i g h t .  - See, 

Blackstock v.  - Newman, 461 So.2d 1061 (Fla .  3d DCA 1985); -9 c f  

S t a t e  v .  Jenkins ,  389 So.2d 971 (Fla .  1980). Thus, i n  -- 



Julian - v. -3 Lee 473 So.2d 736 (Fla. 5th DCA 1985), cited with 

approval, 0'~rien v. - State, 478 So.2d 497 (5th DCA 1985)(en 

bane), the petitioner had claimed that the former juvenile 

speedy trial rule, Rule 8.180(a), Florida Rules of Juvenile 

Procedure (1984) required their discharge from dependency 

proceedings. The Julian court rejected the ~etitioners' 

claims upon an application of a new rule, Rule 8.720(£), 

effective January 1, 1985, which provides for a longer 

speedy trial period. The Court reasoned that since Rule 

8.720(f) was a rule of procedure and it took effect before 

the motions for discharge were filed, it was applicable and 

controlled disposition of the causes: 

"Rules of court designed to 
implement constitutional or statu- 
tory speedy trial rights are rules 
of procedure which such rights are 
enforced in this state, and are a 
proper exercise of the Florida 
Supreme Court's constitutional 
power to promulgate rules of prac- 
tice and procedure. State ex rel. 
Maines v. Baker. 254 So.2d 207 
(~la.l~l).&e also Sherrod v. 
Franza, 427 S o x  161(Fla. 198v. 
In State v. Garcia. 229 So.2d 236 
( F l n 6 9 J  the co;rt distinguished 
between substantive and procedural 
rules in this manner: 

'The rules adopted by the 
Supreme Court are limited to 
matters of procedure, for a 
rule cannot abrogate or modi- 
fy substantive law. In some 
instances it is difficult to 
determine whether a rule 
relates to a matter that is 
substantive or a matter is 
procedural.. . . 



Procedura l  law i s  sometimes 
r e f e r r e d  t o  a s  " a d j e c t i v e  
law" o r  "law of  remedy1' o r  
"remedial law" and has been 
desc r ibed  a s  t h e  l e g a l  
machinery by which substan-  
t i v e  l a w  has been def ined  a s  
t h a t  p a r t  of  t h e  law which 
c r e a t e s ,  d e f i n e s  , and regu- 
l a t e s  r i g h t s ,  o r  t h a t  p a r t  o f  
t h e  law which c o u r t s  a r e  
e s t a b l i s h e d  t o  admin i s t e r .  

As r e l a t e d  t o  c r imina l  l a w  
and procedure ,  s u b s t a n t i v e  
l a w  i s  t h a t  which d e c l a r e s  
what a c t s  a r e  crimes and pre -  
s c r i b e s  t h e  punishment t h e r e -  
f o r ,  whi le  p rocedura l  l a w  i s  
t h a t  which provides  o r  regu- 
l a t e s  t h e  s t e p s  by which one 
who v i o l a t e s  a c r imina l  
s t a t u t e  i s  punished.  1 

[ C i t a t i o n  omi t ted  I .  

The r u l e s  of procedure i n  e f f e c t  a t  
t h e  t ime of t r i a l  o r  o t h e r  pro- 
ceedings  c o n t r o l  t h e  conduct o f  
t hose  proceedings .  Kocsis  v .  
S t a t e ,  467 So.2d 384- 5 t h  DCA 
'1m. Because t h e  r u l e s  i n  e f f e c t  
when t h e  motions f o r  d i scharge  were 
f i l e d  provided f o r  a 180-day 
I speedy t r i a l  ' pe r iod  i n  dependency 
proceedings ,  and because only  97 
days and 96 days ,  r e s p e c t i v e l y ,  had 
e l apsed  s i n c e  D.L.J. and J.J.  were 
taken i n t o  custody,  t h e  motions 
were p rope r ly  denied.  I f  



Simi la r ly ,  i n  Kanter - v.  S t a t e ,  265 So.2d 742 (F la .  3d DCA 

1972), the  court  r e j e c t e d  a  claim t h a t  the  r e t r o s p e c t i v e  

app l i ca t ion  of t h e  1971 amendment t o  t h e  speedy t r i a l  r u l e  

v i o l a t i o n  ex post f a c t o  law proh ib i t ions .  Accord, 

Pa t te rson  v .  S t a t e ,  277 So.2d 587, a t  592 (Fla .  4 th  DCA 

1973) (c i t ing  Kanter).  Under J u l i a n  and the  foregoing 

a u t h o r i t y ,  t h e  t r i a l  c o u r t ' s  app l i ca t ion  of former Rule 

3.191 ( i )  (4) t o  the  i n s t a n t  motion f o r  discharge,  was 

the re fo re  e n t i r e l y  c o r r e c t .  

I n  McKnight - v. Bloom, 11 FLW 468 (Fla .  3d DCA February 

18 ,  1986),  r e l i e d  upon by the  d i s t r i c t  court  f o r  affirmance 

he re in  t h e  Court r e l i e d  upon S t a t e  - v. Green, 473 So.2d 823 

 l la. 2d DCA 1985) and t h e  Respondent here in  i n  h i s  rep ly  t o  

t h i s  b r i e f  w i l l  r e l y  upon various i d e n t i c a l  dec is ions  i n  

Jackson v.  Green, 402 So.2d 553 (Fla .  1st DCA 1981); Arnold 

v .  S t a t e ,  429 So.2d 819 (Fla .  2d DCA 1983); Fulk v .  S t a t e ,  - -- 

417 So.2d 1121  la. 5 t h  DCA 1982) and Holmes v .  - L e f f l e r ,  

411 So.2d 889 (Fla .  5 th  DCA 1982). This r e l i a n c e  i s  mis- 

placed. I n  Fulk, without any ana lys i s ,  t h e  Court c i t e s  

Holmes f o r  the  propos i t ion  t h a t  procedural r u l e s  a r e  only 

given prospect ive app l i ca t ion  unless  otherwise s p e c i f i e d .  

417 So.2d a t  1123, n l .  Holmes i n  t u r n ,  without d iscuss ion  

o r  a n a l y s i s ,  c i t e s  Jackson f o r  the  same propos i t ion .  411 

So.2d a t  891-892. Green, Jackson and Arnold i n  t u r n ,  but 



again without d iscuss ion  o r  a n a l y s i s ,  c i t e  Poyntz - v.  

Reynolds, 37 F la .  533, 19 So. 649 (1896) f o r  such a r u l e .  

In  Poyntz, supra,  t h e  appel lee had f i l e d  motions t o  

d ismiss ,  contending t h a t  t h r e e  new appe l l a t e  r u l e s ,  Rules 

1 2 ,  13,  and 20 F1a.R.App.P. (1895), requi r ing  t h e  prepara- 

t i o n  of c e r t a i n  a p p e l l a t e  documents i n  order  t o  pe r fec t  an 

appeal ,  were not prepared by t h e  appe l l an t s .  19 So. a t  

650-651. The appel lees  reasoned the re fo re  t h a t  t h e  cases  

should be dismissed as  a sanct ion  f o r  f a i l i n g  t o  comply with 

the  r u l e s .  - See, id. In  construing t h e  1895 a p p e l l a t e  r u l e s  

enacted by t h e  Supreme Court, t h e  Poyntz court  decl ined t o  

apply two of i t s  r u l e s ,  Rules 1 2  and 13, t o  t h e  pending case 

because t h e  c o u r t ' s  enactment of  Rules 1 2  and 13 did not say 

t h a t  it s p e c i f i c a l l y  appl ied t o  pending cases .  On t h e  o the r  

hand, t h e  Poyntz court  appl ied Rule 20 t o  the  cause,  because 

t h e  c o u r t ' s  enactment of Rule 20 s a i d  t h a t  it would be 

appl ied t o  a l l  pending cases .  In  applying t h e  meaning of 

t h e  r u l e s ,  which it d r a f t e d ,  the  Poyntz cour t  noted i n  i t s  

sy l labus  t h a t :  

"The r u l e s  of p r a c t i c e  f o r  the  
government of the  supreme cour t  
adopted a t  i t s  June term, 1895, d id  
not go i n t o  e f f e c t  o r  become 
opera t ive  u n t i l  the  15th  day of 
Octobe, 1895, and do not apply t o  
o r  a f f e c t  any cause brought t o  the  
supreme cour t  p r i o r  t o  t h a t  d a t e ,  
except i n  those ins tances  and i n  
those re spec t s  wherein sa id  r u l e s  
themselves i n  express terms provide 



f o r  t h e i r  a p p l i c a t i o n  t o  causes  
brought h e r e  p r i o r  t o  t h a t  d a t e ,  
except  i n  t h o s e  i n s t a n c e s  and i n  
t hose  r e s p e c t s  wherein s a i d  r u l e s  
themselves i n  exp res s  terms provide 
f o r  t h e i r  a p p l i c a t i o n  t o  causes  
brought  h e r e  p r i o r  t o  t h a t  da te . "  

I d .  a t  6 4 9 .  - 

From t h e  foregoing s p e c i f i c  s t a t emen t ,  which undoubtedly was 

made only as it app l i ed  t o  t h e  1895 r u l e s ,  t h e  Green, 

Jackson and Arnold c o u r t s  e r roneous ly  c r e a t e d  a broad r u l e  

of s t a t u t o r y  c o n s t r u c t i o n ,  b l i n d l y  followed by t h e  c o u r t s  i n  

Fulk,  Holmes and t h e  D i s t r i c t  Court opinion i n  McKnight. 

The "rule"  t h u s  c r e a t e d  by Green, Arnold and Jackson f l i e s  

i n t o  t h e  f a c e  of sound c o n s t i t u t i o n a l  and s t a t u t o r y  con- 

s t r u c t i o n  a s  r e f l e c t e d  i n  J u l i a n  above. I f  t h i s  " ru le"  i s  

c o r r e c t ,  t hen  t h i s  Cour t ' s  r e c e n t  op in ion  i n  Jackson, 

app ly ing  t h e  subsequent enactments i n  t h e  s en t enc ing  guide- 

l i n e s  approved by t h i s  Court t o  a l l  pending c a s e s ,  i s  inco r -  

r e c t .  S i m i l a r l y ,  t h e  a p p l i c a t i o n  of t h e  dea th  pena l ty  r u l e s  

of procedure  i n  Dobbert v .  - F l o r i d a ,  i s  i n c o r r e c t  under s ta te  

l a w  as decided by Green, Arnold and Jackson.  To t h e  con- 

t r a r y ,  t h e  s e t t l e d  no t ion  t h a t  any s t a t u t o r y  r i g h t  t o  a 

speedy t r i a l  i s  on ly  a r u l e  of  procedure ,  J u l i a n  -- v.  Lee,  and 

t h e  wel l  s e t t l e d  d o c t r i n e  t h a t  r u l e s  of  procedure  w i l l  b e  

app l i ed  t o  pending c a s e s ,  S t a t e  - v.  Jackson,  a b s o l u t e l y  p re -  

c ludes  t h e  r e s u l t  of t h e  "rule"  i n  Green, Jackson and 

Arnold. Furthermore,  t h e  Court i n  Poyntz a l s o  never 



intended such a r e s u l t .  Even assuming t h e  cour t  i n  Poyntz 

intended such a r u l e  i n  1895, subsequent s t a t u t o r y  and con- 

s t i t u t i o n a l  ana lys i s  has overruled i t  sub s i l e n t i o .  There- 

f o r e ,  the  present  dec is ion  re ly ing  upon the  erroneous r u l e  

i n  McKnight must be reversed. 



v 
CONCLUSION 

WHEREFORE, upon t h e  foregoing,  t h e  P e t i t i o n e r ,  THE 

STATE OF FLORIDA, prays t h a t  t h i s  Honorable Court w i l l  i s s u e  

i t s  judgement r eve r s ing  t h e  judgement of t h e  Third D i s t r i c t  

Court of Appeals. 

RESPECTFULLY SUBMITTED, on t h i s  11 th  day of J u l y ,  1986, 

a t  Miami, F lo r ida  

J I M  SMITH -- 

A s s i s t a n t  ~ t t o r n e y  General \ 
401 N.W. 2nd Avenue (Su i t e  820) 
Miami, F l o r i d a  33128 
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