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RULE 3 .191( i )  (-41, FLORIDA RULES OF 
CRIMINAL PROCEDUP& (1985), I S  APPLI- 
CABLE TO PROHIBIT AL3Y AUTOMATIC DIS- 
CHARGE OF THE DEFENEANT KOTWITHSTANDING 
THAT TEE DEFEKDAIGT WAS TAKEIi I N T O  
CUSTODY PRIOR TO THL EFFECTIVE DATE 
OF SAID RULE. 

The Defendant a t  page four  and f i v e  of h i s  answer b r i e f  

contends t h a t  every d i s t r i c t  c o u r t ,  which has addressed the  

present  i s s u e ,  has appl ied  t h e  speedy t r i a l  r u l e  i n  e f f e c t  

when a  defendant was a r r e s t e d ,  r a t h e r  than any subsequent 

amendment o r  new r u l e .  Then a s  a n t i c i p a t e d  i n  the  S t a t e ' s  

i n i t i a l  b r i e f ,  t he  Defendant c i t e s  the  usua l  l i t a n y  o f :  

S t a t e  v .  Green, 473 So.2d 823 (Fla ,  2d DCA 1985);  Arnold v.  -- - 

S t a t e ,  429 So. 2d 819 (Fla .  2d DCA 1983) ; Pulk -- v .  S t a t e ,  417 

So.2d 1121 (Fla .  5 t h  DCA 1982) ;' IIolmes' v. - L e f f l e r ,  411 So. 2d 

889 (Fla.  5 th  DCA 1982),  r ev .  den. ,  419 So.2d 1200 (Fla .  1982) 

and Jackson v .  - Green, 402 So. 2d 553 (Fla.  1 s t  DCA 1981). As 

r e f l e c t e d  i n  the  S t a t e ' s  i n i t i a l  b r i e f ,  each of these  decis ions 

without  any d iscuss ion  o r  a n a l y s i s ,  e i t h e r  r e l y  upon each o the r  

o r  c i t e  Poyntz v .  - Reynolds, 37 F l a .  533, 19 So. 649 (1896), 

f o r  such a  conclusion. 

The a d d i t i o n a l  dec is ions  c i t e d  by the  Defendant i n  Keehn 

v .  - Evans, ii FLW 1536 (Fla.  2d DCA Ju ly  9 ,  1986); LaPorte v .  - 



Coe, 475 So.2d 732 CFia. 2d UCA 1905); Hood v ,  S t a t e ,  415 So. - -- 
2d 133 (Fla,  5 t h  DCA) and S t a t e  v .  Freenan, 412 So. 2d 452 - 
(Fla .  5 th  DCA 1982) add nothing t o  t h i s  c o u r t ' s  present  con- 

s i d e r a t i o n  In  Keeehhn and LaPorte,  without  d iscuss ion  o r  - 
ana lys i s  t h e  cour ts  c i t e  State v .  Grekn a s  a u t h o r i t y  2* Simi- - 
l a r l y ,  i n  Hood and Freeman, without d iscuss ion  o r  a n a l y s i s ,  

the courts  c i t e  holmes as au thor i ty .  As noted i n  the  S t a t e ' s  

i n i t i a l  b r i e f ,  Holmes c i t e s  Jackson as au thor i ty  and Jackson 

and Green each c i t e  Poyntz v .  - Reynolds. In  sum, none of these  

courts  has ever  a c t u a l l y  analyzed the  i s s u e  and t h i s  Court has 

n o t  been properly presented wi th  t h i s  p r e c i s e  i s s u e  p r i o r  t o  

L Curiously , t he  Defendant a l s o  adds t h e  present  d i s t r i c t  
cour t  case as "author i ty t '  and McKni h t  v .  Bloom, 11 FLW 468 
(Fla .  3d DCA February 18,  1 9 6 5 A i ~  m i s t r i c t  
cour ts  have c e r t i f i e d  the  ques t ion  f o r  t h i s  Court 's  review. 

A t  footnote  "1" of h i s  b r i e f  t h e  Defendant complains t h a t  
t h e  S t a t e  i n  Keehn conceded t h a t  the speedy t r i a l  r u l e  p r i o r  
t o  1985 was t h e f e c t i v e  r u l e  f o r  t h e  c o u r t ' s  cons idera t ion .  
Within the  l i m i t s  of t h e  j u r i s d i c t i o n  of t h e  Second D i s t r i c t  
Court of Appeal, t h a t  concession was co r rec t  i n  view of t h e  
binding precedent i n  S t a t e  v .  - Green. 



t h e  present  c e r t f f i e d  quest ions i n  t h i s  cause and McKnight 

v .  Bloom 3 .  
- 

The only re l evan t  ana lys i s  h e r e i n  i s  the re fo re  whether 

t h e  cour t  i n  Poyntz v .  - Keynoids i n  1896 intended the  present  

broad r u l e  as  g r a f t e d  by the  foregoing courts  upon the  present  

day speedy t r i a l  r u l e .  It obviously- d id  n o t .  Enis Court i n  

i t s  most r ecen t  ana lys i s  has  cons i s t en t ly  h e l d  t h a t  the  S t a t e ' s  

speedy t r i a l  r u l e  i s  a  r u l e  of procedure and n o t  - a subs tan t ive  

c o n s t i t u t i o n a l  r i g h t ,  See,  - S t a t e  v .  J e n k b s ,  389 So.2d 971 - 
(Fla.  1980). As a r u l e  of procedure,  any changes i n  the  r u l e  

a r e  t o  be appl ied  i n  any pend2ng cause. - Cf, S t a t e  v ,  F le tche r ,  - 
Case No. 67,275 (Fla .  J u l y  17,  1986); S t a t e  v. - --, Jackson 478 So. 

2d 1054, a t  1056 @la .  1985), 

There a l s o  e x i s t s  p reva i l ing  po l i cy  cons idera t ions ,  which 

c l e a r l y  warrant  the  p resen t  s t a t u t o r y  cons t ruc t ion  sought by 

t h e  S t a t e .  A v i o l a t i o n  of Tlori 'dats speedy- t r i a l  r u l e  does 

n o t  involve any. no t ion  of fundamental f a i r n e s s .  - See, e . g . ,  

Davfs v .  - Wa~hwr'ight, 547 F.2d 261 (5th C i r .  1977); Williams 

v. - S t a t e ,  452 So.2d 657 (Fia,  2d DCA 1984). Indeed, the  auto- 

mat ic  discharge of a  defendant because an a r t i f i c i a l l y  s e l e c t e d  

The Defendant no tes  t h a t  i n  1982 t h i s  Court denied review 
of t h e  Holines opTnion. Such an event i s ,  of course,  without  
any ~ r e m i a l  persuasion whatsoever. See, e  Pezzel la  
v .  S t a t e ,  390 So.Pd 97 (Fla.  3d DGA 1980),rev*~. , 399 So. 

l lZc6(Fla .  1981), overruled i n ,  Carlton v .  - S t a t e  -* 449 So. 
2d 250 (Fla,  1984), This Court has the re fo re  not  y e t  con- 
s ide red  t h i s  p r e c i s  e  cause. 



period of time has expired was r e j e c t e d  hy the  United S t a t e s  

Supreme Court as cont rary  t o  s o c i e t y ' s  i n t e r e s t  i n  prosecut ing 

those respons ib le  f o r  a  crime. - See, Barker v .  Wingo, 407 U.S. - 
514, 33 L.Ed.2d 101, 92 S.Ct.2182 (1972). As r e f l e c t e d  i n  

the  analys is  i n  Bhrker , v. - 'CJIilgo, the  automatic discharge of a 

defendant simply because of the  exp i ra t ion  of a s e t  per iod of 

time i s  completely disfavored by the  concept of "publ ic  jus t i ce1 '  

and soc ie ty ' s  compelling i n t e r e s t  i n  br inging  those charged 

with s e r i o u s  crime, as i n  the  case a t  b a r ,  t o  t r i a l  on the  

m e r i t s  of the  cause aga ins t  them, - See, 33 L.Ed,2d a t  112. 

This Court 's  enactment of the present  Rule 3.191, which pre- 

cludes automatic d ischarge ,  i s  j u d i c i a l  endorsement of the  

foregoing long h e l d  p u b l i c  b e l i e f  t h a t  t h e  " j u s t i c e "  of a  

speedy t r i a l  claim should l i e  with t h e  r i g h t  of a  t r i a l  on 

the  mer i t s  r a t h e r  than  a discharge i r r e s p e c t i v e  of g u i l t .  

Therefore,  the " j u s t i c e "  of t h i s  cause requ i res  t h a t  t h i s  

Court apply the  present  r u l e  precluding automatic discharge.  



WrlEREFOKE, upon t h e  f o r e g o ~ h g ,  the P e t i t i o n e r ,  THE 

STATE OF FLORIDA, p r a y s  that t h i s  Honorable Court w i l l  i s s u e  

i t s  judgement r e v e r s i n g  tfie judgement of  t h e  Third  D i s t r i c t  

Court of Appeal. 

RESPECTFULLY SUBMITTED, on this 25th  day of August, 

1986, a t  M i a m i ,  Dade County, Flor ida . ,  

A s s i s t a n t  ~ t t 6 r n e y  General  ' 
401 N.W. 2nd Avenue (Sui te  820) 
Miami, F l o r i d a  33128 

I HEREBY CERTIFY tkat a t r u e  and c o r r e c t  copy of t h e  

foregoing  RJ3PLY BRIEF OF FETSTIGKLK ON THE MERITS was caused 

t o  b e  s e rved  by m a i l  upon HOWARD BLUfi/BE&G, A s s i s t a n t  Pub l i c  

Defender, 1351 N.W. 1 2 t h  S t r e e t ,  M i a m i ,  F l o r i d a  33125, on 

this  2 5 t h  day of August, 1986,  
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Asszs t an t  At torney  General  


