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POINT 2 

THE TRIAL COURT'S OVERRIDE OF THE JURY'S EIGHT 
TO FOUR VOTE RECOMMENDING A LIFE SENTENCE AND 

I T S  IMPOSITION OF THE DEATH PENALTY WAS ERROR. 

The Appellee chal lenges  t h a t  t h e  record is void of 

proof t h a t  t h e  Appellant 's  s u b s t a n t i a l  drug usage impaired h i s  

capac i ty  t o  apprec ia te  t h e  c r i m i n a l i t y  of h i s  conduct, o r  t o  

conform h i s  conduct t o  t h e  requirements of law. The Appellee 

s t a t e s ,  !!...there was no proof produced a t  t r i a l  t h a t  Defendant 

had inges ted  PCP immediately p r i o r  t o  t h e  murder o r  t h a t  he was 

llhighll a t  t h e  t i m e  of t h e  crime.!! The Appellee a s s e r t s  t h a t  t h e  

Appellant was no t  under t h e  inf luence  of i n t o x i c a n t s  a t  t h e  t i m e  

of t h e  offense.  

To t h e  cont rary ,  Barbara Cooper, t h e  Appel lant l s  

roommate, a t t e s t e d  t o  t h e  Appel lant ls  d a i l y  s n o r t i n g  of PCP. 

Sandra Marini,  an acquaintance,  t e s t i f i e d  t h a t  t h e  Appel lant l s  

llnormalll s t a t e  of being was a  drug induced PCP s tupor .  During t h e  

t h r e e m o n t h t i m e p e r i o d p r i o r  t o t h e  s h o o t i n g ,  s h e h a d o n l y  s e e n  

t h e  Appellant ! !s t raightw two t i m e s .  The Appellant t e s t i f i e d  he 

inges ted  PCP and a lcohol  da i ly .  The l a s t  t h i n g  he remembered 

before  t h e  shoot ing inc iden t  was being a t  t h e  l o c a t i o n  where Carr 

and Folsom picked him up. H e  was s n o r t i n g  PCP. Joanne G i l l ,  t h e  

Appel lant l s  s i s t e r ,  t e s t i f i e d  t h a t  she was wi th  t h e  Appellant i n  

t h e  af te rnoon before  t h e  shooting. She became angry when she 

observed t h e  Appellant and h i s  g i r l f r i e n d  s n o r t i n g  PCP. The 

A p p e l l a n t  was !!high1' on PCP when s h e  dropped him o f f  a t  h i s  

t r a i l e r  l a t e  t h a t  afternoon. 



The S t a t e ' s  wi tnesses  a t t e s t e d  t o  t h e  Appel lant ' s  

s t a t e  of in tox ica t ion .  Betty Robson, who t h e  Appellant 

encountered s h o r t l y  a f t e r  t h e  shooting, t e s t i f i e d  t h a t  t h e  

Appellant was a c t i n g  i r r a t i o n a l ,  s t range ,  and appeared t o  be two- 

t h i r d s  drunk. Her husband, Benjamin, t e s t i f i e d  t h a t  t h e  

Appellant appeared t o  be llhighll, o r  two-thirds  drunk. Carr,  who 

drove t h e  Appellant t o  and from t h e  l o c a l e  of t h e  shooting, 

not iced  t h a t  t h e  Appel lant ' s  r e a c t i o n s  were unusual, t h a t  t h e r e  

was something mental ly  wrong wi th  him, and t h a t  he appeared t o  be 

d is turbed .  Her boyfriend, Roy Folsom, t e s t i f i e d  t h a t  t h e  

Appellant was a c t i n g  very hyper l i k e  he was under t h e  inf luence  

of drugs. Contrary t o  t h e  Appellee's pos i t ion ,  t h e r e  was 

s u b s t a n t i a l  competent evidence t h a t  t h e  Appellant was under t h e  

in f luence  of PCP a t  t h e  t ime  of t h e  shooting, such t h a t  h i s  

capac i ty  t o  apprec ia te  t h e  c r i m i n a l i t y  of h i s  conduct, o r  t o  

conform h i s  conduct t o  t h e  requirements of t h e  law was 

s u b s t a n t i a l l y  impaired. 

The Appellee argues t h a t ,  'I... t h e  ju ry  may have been 

improperly inf luenced by t h e  weeping of Defendant's mother and 

w i f e ,  and t h e  obv ious  l a c k o f p r e s e n c e  o f t h e v i c t i m s  f a m i l y i n  

t h e  c o u r t r ~ o m . ~ ~  This argument of t h e  Appellee is based upon a  

s t a t ement  made by t h e  prosecutor  a t  t h e  sentencing hear ing  he ld  a  

month a f t e r  t h e  ju ry ' s  advisory sentence.  (Vol. 8, p. 1352 )  The 

record  of t h e  proceedings before  t h e  ju ry  con ta ins  no reference  

t h a t  t h e  Appel lant ' s  mother o r  wi fe  were crying. The Appellee 

a s s e r t s  t h a t  t h e  ju ry  was swayed by t h e  obvious l a c k  of presence 

of t h e  deceased family.  The jury  was never appr ised  of whether, 

o r  not ,  t h e  deceased family was, o r  was not ,  p resen t  a t  t h e  



trial. Who is to conclude whether the jurors opined that one or 

more of the spectators at the trial were related to the deceased. 

The Appellee's argument is not supported by the record of the 

proceedings held in the jury's presence. 

In conclusion, there were valid mitigating factors upon 

which a reasonable jury could have recommended a sentence of 

death. The trial court's imposition of the death sentence was a 

abuse of discretion. 

POINT 3 

THE TRIAL COURT ERRED IN NOT CONSIDERING AS A NON-STATUTORY 
MITIGATING CIRCUMSTANCE THE APPELIANT'S BEHAVIOR 

IN JAIL AND ADJUSTMENT TO INCARCERATION. 

The jury, by an 8 to 4 vote, recommended a sentence 

of life imprisonment. The trial court set sentencing for a month 

later. At no time prior to the trial court's actual rendition of 

the sentence, was the Appellant apprised that the trial court 

might override the jury's recommendation. 

Rule 3.800 provides that the sentencing court retains 

jurisdiction reduce, moditify any sentence within sixty 

(60) days of imposition provided that no notice of appeal has 

been filed. ------- State v. English ----I 400 So.2d 570 (Fla. 2 DCA 1981) ; 

Smith v. State, 407 So.2d 399 (Fla. 4 DCA 1981). In accord with 

the aforementioned rule and case law, the Appellant the day after 

his sentencing, and before filing a notice of appeal, filed a 

motion to mitigate. The motion moved the trial court to order that the 

Appellant's behavioral reports while incarcerated be brought 

-. before the trial court for consideration. The Appellant moved the 



t r i a l  c o u r t  t o  have brought before  it t h e  c o r r e c t i o n ' s  personnel who 

had d e a l t  wi th  t h e  Appellant on a d a i l y  bas i s .  A f t e r  a review of 

t h e  aforegoing, t h e  Appellant wanted t h e  t r i a l  c o u r t  t o  reduce o r  

m i t i g a t e  h i s  sentence.  

Contrary t o  t h e  Appel leets  a s s e r t i o n ,  t h i s  e r r o r  was 

preserved f o r  a p p e l l a t e  review. Pursuant t o  Rule 3.800, t h e  

Appellant brought a t i m e l y  motion t o  mi t iga te .  The Appellant was 

not  asking t h e  t r i a l  c o u r t  t o  merely "reopentt t h e  case  f o r  more 

testimony. Rather,  t h e  Appellant was asking t h e  c o u r t  t o  a c t  on 

a proper ly  f i l e d  motion t o  m i t i g a t e  predica ted  upon m i t i g a t i n g  

circumstances t h a t  t h e  United S t a t e s  Supreme Court has  dec lared  

t h a t  t h e  sentencing  c o u r t  must consider.  

The Appellee f a u l t s  t h e  Appellant f o r  f a i l i n g  t o  

p r o f f e r  t h e  con ten t s  of t h e  r epor t s .  The Appellant could not  

p r o f f e r  something he d id  not  have. The r e p o r t s  a r e  not  p u b l i c  

records.  The Appellant,  a s  p a r t  of h i s  motion t o  m i t i g a t e ,  moved 

t h e  t r i a l  c o u r t  t o  o rde r  t h e  Department of Correct ions and t h e  

Broward County S h e r i f f ' s  Off ice  t o  produce t h e  r e p o r t s  f o r  t h e  

t r i a l  c o u r t ' s  review. 

Notwithstanding t h e  f a c t  t h a t  t h e  records  were never 

produced o r  reviewed, t h e  Appellee has  opined t h a t  t h e  Appellant 

could not  prove himself  t o  be a w e l l  behaved pr i soner .  This  

conclusion is  predica ted  upon comments made by t h e  t r i a l  judge a t  

t h e  hear ing  on t h e  motion t o  mig i t a t e .  The comments by t h e  t r i a l  

judge were b l a t a n t  hearsay. The t r i a l  judge r e l a t e d  an i n c i d e n t  

t h a t  had been  r e l a t e d  t o  h i m b y  t h e  a d m i n i s t r a t o r  o f t h e  j a i l  who 

had i n  t u r n  had received information through t h e  chain  of command 

i n  t h e  j a i l .  A t  b e s t ,  t h e  information was ttdoublell hearsay, and 



more probably "quadr~ple'~ hearsay. The only proof of the 

Appellant's "recent outrageous behavior in prison," as asserted 

by the Appellee, was the trial court's sua sponte version of an 

incident predicated upon double or quadruple hearsay. 

Accordingly, the Appellant's cause should be remanded 

to the trial court with directions that the trial court consider 

the Appellant's behavioral reports dealing with his conduct while 

incarcerated from the date of his arrest to the present. 

POINT 4 

THE TRIAL COURT ERRED IN NOT REVIEWING 
THE APPELLANT'S 1974 PRESENTENCE INVESTIGATION REPORT 

BEFORE IMPOSING THE DEATH PENALTY 

The Appellant recognizes that in a capital case, the 

trial court is not required to have prepared a presentence 

investigation report. Nor, is the trial court required to update 

a pre-existing presentence investigation report before referring 

to it. The Appellant challenges that before the trial court 

overrides a jury recommendation of life imprisonment and imposes 

a death sentence, the trial court has an obligation to the 

defendant and to society to review all competent material 

bearing on the sentencing process which is readily available. In 

the case sub judice, the prior trial judge, before sentencing the 

Appellant to death, did review the 1974 presentence investigation 

report. The 1974 presentence investigation report, if not 

already a part of the court file, was readily available through 

the same probation and parole authorities who provided the court 

with the 1984 presentence investigation report, which the trial 



court did review. Before taking a life, the trial court should 

review the official reports of the statutory arm of the court 
. 

(ie. Department of Corrections) responsible for providing the 

trial court with pertinent information relative to sentencing. 

readily available. 

Accordingly, the Appellant's case should be remanded 

for resentencing with directions that the trial court review and 

consider the 1974 presentence investigation report. 

CONCLUSION 

As to the Points addressed herein, as to Point 2, the 

Appellant prays that his cause be remanded with directions that a 

life of sentence be imposed. If Point 2 is rejected, the 

Appellant in Points 3 and 4, prays that his cause be remanded for 

resentencing with directions that the trial court consider the 

mitigating evidence. 
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