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INTRODUCTION 

Defendan t s -appe l l ees - responden t s  have made a s s e r t i o n s  i n  t h e i r  

b r i e f s ,  suppor ted  by t h e i r  amici which p l a i n t i f f - a p p e l l a n t -  

p e t i t i o n e r  a s s e r t s  a r e  e r r o r  and i n  some c a s e s  m i s l e a d i n g .  

P e t i t i o n e r  w i l l  o u t l i n e  each i n s t a n c e  and w i l l  r e p l y  s e r r a t u m .  

I t  i s  p e t i t i o n e r ' s  u n d e r s t a n d i n g  of t h e  r u l e s  of  a p p e l l a t e  proc-  

e d u r e  and t h e  B a r  t h a t  i f  an a p p e l l a t e  Cour t  r u l e s  on a  c a s e  

on grounds o t h e r  t h a n  t h o s e  i n  which t h e  c a s e  i n  t h e  lower Cour t  

i s  b r o u g h t ,  t h e n  i t  i s  t h e  o b l i g a t i o n  of p a r t i e s  t o  b r i n g  t h i s  f a c t  

t o  t h e  a p p e l l a t e  Cour t .  The s i g n i f i a n c e  h e r e  i s  t h a t  t h e  c i t a t i o n  

of  p e t i t i o n e r ' s  c a s e  would have t h i s  Cour t  unders tand  t h a t  t h e  

F e d e r a l  Appeals  C o u r t s  c o n s i d e r e d  t h e  D i s t r i c t  C o u r t ' s  r u l i n g  

g r a n t i n g  a  d i r e c t e d  v e r d i c t  a g a i n s t  t h e  p e t i t i o n e r  h e r e .  Such 

i s  n o t  t h e  c a s e  and i s  and was known t o  r e s p o n d e n t s  p r i o r  t o  

b r i e f i n g  i n  t h e  Th i rd  D i s t r i c t  Cour t  of  Appeal where r e s p o n d e n t s  

made t h e  same e r r o r ,  t o  w i t :  

1. 509 F.Supp 815 was n o t  appea led  c o n t r a r y  t o  r e s -  
pondents  a s s e r t i o n  a t  p.  3 ,  Answer b r i e f  of a p p e l l -  
e e s .  

2. 571 F. Supp 1000, was a f f i r m e d  a t  752 F.2d 647 
( 1 1 t h  C i r .  19851, c e r t .  den.  U.S. - ,105 S .Ct .  
3504 ( 1 9 8 5 ) .  

THE 1 1 t h  C i r .  AND THE SUPREME COURT DEALT SOLELY W I T H  

DR.  FELDMAN'S MOTIONS UNDER FRCP 60 ( B )  AS HE HAD MISSED 

THE APPEAL TIME DUE TO LOSS OF FINAL JUDGMENT AMONG 

10,000 DOCUMENTS AND PETITIONED THE DISTRICT,APPEALS, 

AND SUPREME COURT TO SET ASIDE THE DIRECTED VERDICT DATE 

AND RE-ENTER I T  SO THAT DR, FELDWN WOULD BE ABLE TO 

FILE AN APPEAL. THUSITHE ANTITRUST CASE WAS NEVER 

HEARD BY ANY OTHER COURT OTHER THAN THE DISTRICT COURT, 

AFTER 6  YEARS OF L I T I G A T I O N ,  5  WEEKS OF TRIAL AND OVER 

80  WITNESSES. EMPHASIS M I N E .  

3. A p p e l l e e s  h e r e  were  t h e  same members of t h e  h o s p i t a l  
p e e r  review committee a t  " a n o t h e r  h o s p i t a l " ,  a p p e l l e e s  
b r i e f  a t  5 .  (The h o s p i t a l  w a s  N .  MIAMI G e n e r a l ) ,  

4 .  D r .  Lowell Weil i s  a  P o d i a t r i s t  i n  Chicago, n o t  
"an eminent  Or thoped ic  Surgeon i n  Chicago,  App. ~ r . @  5 .  



D r .  W e i l  d o e s n ' t  d o  t h e  p r o c e d u r e  i n  q u e s t i o n ,  d i d  n o t  
t r a i n  t h e  p e t i t i o n e r  and had no c o n n e c t i o n  w i t h t h e  case. 
H e  w a s  c o n t a c t e d  by d e f e n d a n t s  s o l e l y  b e c a u s e  h e  had been  
a f r a t e r n i t y  b r o t h e r  o f  o n e  o f  t h e  d e f e n d a n t s .  H e  
had n o t  s e e n  n o r  h e a r d  from t h e  d e f e n d a n t  i n  1 9  y e a r s ,  
p r i o r  t o  b e i n g  c o n t a c t e d  by d e f e n d a n t  a b o u t  t h e  pro-  
c e d u r e .  

I n s t r u c t i v e  i s  t h e  f a c t  t h a t  d e f e n d a n t s - a p p e l l e e s  
made c e r t a i n  t h a t  o n l y  o r t h o p e d i s t s  n o t  p o d i a t r i s t s ,  
and t h e  p l a i n t i f f  c o u l d  do t h e  p r o c e d u r e .  No more 
c o m p e l l i n g  s t a t e m e n t  c a n  b e  shown a f t e r  r e a d i n g  t h e  
d e f e n d a n t s  a d m i t t a n c e s  a t  t r i a l  t h a t  "We d i d n ' t  a s k  you 
a n y t h i n g  a b o u t  i t "  and d e f e n d a n t s  a d m i s s i o n  t h a t  
i f  t h e  i n d i v i d u a l  i n v o l v e d  w e r e  an  o r t h o p e d i s t ,  h e  
would have  been  a s k e d  a b o u t  i t .  ( t h e  p r o c e d u r e ) .  

5 .  A p p e l l e e s  a s s e r t  t h a t  t h e  i s s u e  o f  u n c o n s t i t u t i o n -  
a l i t y  of  A r t i c l e  I ,  s e c t i o n  4 ,  was n e v e r  r a i s e d  be low,  
App. B r .  @ 9 and 32 

P e t i t i o n e r  d i d  r a i s e  t h e  A r t .  I , S e c . 4  i s s u e  a s  w e l l  as 
A r t .  I ,  Sec .  9 .  below. 

A r t .  I ,  s e c . 4  r a i s e d  a t  C i r c u i t  C o u r t  h e a r i n g  on t h e  
C o n s t i t u t i o n a l i t y  i s s u e  and i n  A p p e l l a n t ' s  I n i t i a l  B r i e f  
on Appeal  a t  p.  9. ( R .  1 .  

A r t .  I s e c . g , ( d u e  p r o c e s s ) ,  i n  p l a i n t i f f ' s  mot ion  f o r  
p a r t i a l  Summary Judgment,  p l a i n t i f f ' s  mot ion  i n  
o p p o s i t i o n  t o  d e f e n d a n t ' s  m o t i o n  f o r  summary judgment ,  
p l a i n t i f f ' s  memorandum i n  s u p p o r t  o f  c o m p l a i n t  and i n  
o p p o s i t i o n  t o  d e f e n d a n t ' s  memorandum. Due p r o c e s s  
i s s u e  r e p l e t e  i n  a p p e l l a n t ' s  b r i e f s  and o r a l  a rgument  
t o  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appea l .  

6 .  D r .  Fe ldman ' s  S t a t e  Law claims o f  d e f a m a t i o n ,  d e n i a l  
o f  b o t h  F l o r i d a  and Uni t ed  S t a t e s  C o n s t i t u t i o n a l  R i g h t s  
w e r e  d i s m i s s e d  by t h e  F e d e r a l  D i s t r i c t  C o u r t  p r i o r  t o  
t r i a l  p r e s e r v i n g  them f o r  S t a t e  C o u r t  l i t i g a t i o n .  Only 
t h e  F e d e r a l  A n t i t r u s t  i s s u e s  w e r e  t r i e d .  



REPLY TO ARGUMENTS OF RESPONDENTS: 

T H I S  REPLY BRIEF WILL ENCOMPASS THE ARGUMENTS OF RESPONDENTS 
AND T H E I R  A M I C I  

P e t i t i o n e r  has  a s s e r t e d  t h a t  t h e  s t a t u t e  does  a b o l i s h  any and a l l  

c a u s e s  of a c t i o n  r e s u l t i n g  from t h e  h o s p i t a l - m e d i c a l  p e e r  review 

p r o c e s s  because  a l l  proof n e c e s s a r y  f o r  s u r v i v a l  of 

c a u s e s  of a c t i o n  a l l o w a b l e  i n  F l o r i d a  must come from t h e  a c t i o n s  

of d e f e n d a n t s .  The c o r n e r s t o n e  of any proof l i e s  i n  t h e  a c t i o n s  

w i t h i n  t h e  w a l l s  of t h e  review p r o c e s s  and i s  concea led  from t h e  

Cour t s  by t h i s  C o u r t ' s  r u l i n g  i n  Holly, Proof i s  t o t a l l y  i m p o s s i b l e .  

Defendants  c i t e  Johnson,  Alterman T r a n s p o r t  L i n e s  and Newton, 

( a p p e l l e e s  b r i e f  a t  1 3 ) ,  a l l  of  which a r e  Workman's Compensation 

c a s e s  which modi f i ed  r e c o v e r y  by s t a t u t e  b u t  i n  no way p r e v e n t e d  

a c c e s s  t o  ev idence  n e c e s s a r y  f o r  a  l i t i g a n t  t o  s u p p o r t  and prove  

h i s  c l a i m .  

Brandwein v .  Gustman, 367 So.2d 725 ( F l a .  3DCA 1979) c i t e d  by 

r e s p o n d e n t s  a t  1 4 ,  i s  s u p p o r t  f o r  p e t i t i o n e r .  Brandwein was 

g r a n t e d  a  h e a r i n g ,  whereas  p e t i t i o n e r  h e r e  was n o t  by r e s p o n d e n t s  

admiss ion .  Brandwein r e f u s e d  t o  amend h i s  compla in t  t o  a l l e g e  

t h e  f a c t s  which would show "mal ice  o r  f r a u d " .  Although now n o t  

p o s s i b l e ,  t h e  Th i rd  D i s t r i c t  a p p l i e d  t h e  p r i v i l e g e  o n l y  because  

t h e  a l l e g a t i o n s  i n k h e  compla in t  were d e f i c i e n t .  C e r t a i n l y  n o t  

t h e  s i t u a t i o n  i n  t h e  c a s e  a t  Bar .  

Good Samara r i t an  H o s p i t a l  v .  Simon, 370 So.2d 1174  la. 4DCA 1979) -- 4- 

i s  c l e a r  i n  p o i n t  f o r  p e t i t i o n e r .  The a l l e g a t i o n s  s u p p o r t e d  a  

de famat ion  a c t i o n  and d i s c o v e r y ,  n o t  now p o s s i b l e  because  of  

Hol ly ,  was a l lowed.  The Simon Cour t  c l e a r l y  r ecogn ized  t h e  

c o n s t i t u t i o n a l  i n f i r m i t i e s  r e s u l t i n g  from b a r r i n g  d i s c o v e r y .  

Simon, a t  1176. 

C a r t e r  v.  Sparkman, 335 So.2d 802 saw a  s t a t u t e  s t r u c k  because  i t  

became unworkable.  Taxa t ion  of c o s t s  and a t t o r n e y ' s  f e e s  a f t e r  

l i t i g a t i o n  i s  f a r  d i f f e r e n t  from such  t a x a t i o n  a s  a  p r e - c o n d i t i o n  

t o  l i t i g a t i o n .  Here a  t o t a , i  b a r  t o  a c c e s s  r e s u l t s ,  



The o f f e n d i n g  s t a t u t e  even p r o t e c t s  " a l l  r e c o r d s  made a s  t h e  d i r e c t  

r e s u l t  t h e r e o f . "  ( A l l  med ica l  review c o m m i t t e e s ) ,  Parkway Genera l  

H o s p i t a l  v .  A l l i s o n ,  453 So. 2d 123 ( F l a .  3DCA 1 9 8 4 ) .  I t  i s  t h e r e f o r e  

a x i o m a t i c  t h a t  each  h o s p i t a l  i n  any S t a t e  where an  a p p l i c a n t  would 

app ly  th roughou t  h i s  l i f e t i m e  would be  s e n d i n g  and r e c e i v i n g  c o p i e s  

of l i b e l o u s  r e c o r d s .  The v i c t i m  once r u i n e d  would be  power less  t o  

c l e a r  h i s  name because  t h e  r e c o r d s  and t e s t imony  i n s t i g a t i n g ,  p l a n n i n g ,  

p r o p a g a t i n g  and d i s s e m i n a t i n g  any c o n s p i r a c y ,  f r a u d ,  l i b e l ,  s l a n d e r ,  

i n t e r f e r e n c e  w i t h  advantageous  b u s i n e s s  r e l a t i o n s h i p s ,  a n t i t r u s t ,  

i n t e n t i o n a l  i n f l i c t i o n  of emot iona l  d i s t r e s s ,  e t c . ,  e t c . ,  e t c .  would 

a l l  be  p r o t e c t e d  from d i s c o v e r y  and i n t r o d u c t i o n  i n t o  ev idence .  

While d e f e n d a n t s  a s s e r t  t h a t  p l a i n t i f f  must demons t ra te  m a l i c e  and o r  

f r a u d  by d e f e n d a n t s  o u t s i d e  t h e  medica l  review p r o c e s s ,  t h e  s t a t u t e  

i t s e l f  s a y s  n o t h i n g  of t h e  s o r t .  F l a .  S t a t .  768 .40(2)  and ( 4 ) .  

While i t  i s  p r o p e r  t o  prove  m a l i c e  o r  f r a u d  by e x t r e n s i c  circum- 

s t a n c e s ,  Nodar, a t  810, it"MAY ", b e  proven t h u s l y .  Nowhere does  i t  - 

s a y  i t  MUST b e  proven by e x t r e n s i c  c i r c u m s t a n c e s .  C e r t a i n l y  Nodar, does  __ 
n o t  s t a n d  f o r  such  a  p r o p o s i t i o n .  

Defendants  a s s e r t  t h a t  " I f  a  p l a i n t i f f . . a s s e x t i n g  such an  a c t i o n  cou ld  

d e m o n s t r a t e  m a l i c e  o r  f r a u d  by e x t r e n s i c  e v i d e n c e ,  s e c t i o n  768.40 

would a l low d i s c o v e r y  and i n t r o d u c t i o n  of ev idence  from t h e  medica l  

review proceed ing  t o  s u p p o r t  an  a c t i o n  under s e c t i o n  395.0115," 

(Answer B r .  o f  A p p e l l e e s  a t  18  f n . 1 1 . )  Where does  768.40 s a y  t h a t ?  

Where does  395 e t . s e q .  s a y  t h a t ?  Where does  Hol ly  s a y  t h a t ?  S e c t i o n  

768.40 ( 4 )  and Hol ly  e l i m i n a t e  395.0115, Defendants  may n o t  r e a l i z e  i t  

b u t ,  i n  a  Complaint ,  a l l e g a t i o n s  and d i s c o v e r y  from a l l  s o u r c e s  come 

b e f o r e  i n t r o d u c t i o n  i n t o  ev idence .  

4. 



F l a .  S t a t .  395.011(1)  o u t l i n e s  t h e  d u t y  of  a  h o s p i t a l  i n  a c t i n g  

on a  d o c t o r ' s  p r i v i l e g e s ,  a s  does  s e c . ( 5 ) .  Upon r e q u e s t  a v a i l -  

a b l e  i n  s e c .  ( 7 ) ,  any r e a s o n  g i v e n  which t h e  d o c t o r  deems e r r o r  

i s  p r o t e c t e d  because  he w i l l  b e  unab le  t o  o b t a i n  t h e  r e c o r d s  

of t h e  d e c i s i o n  making body t o  a s c e r t a i n  how t h e y  a r r i v e d  

a t  an  e r roneous  d e c i s i o n  a s  w e l l  a s  have an o p p o r t u n i t y  t o  c l e a r  

h i s  name. I n  e f f e c t ,  any and a l l  remedies  a f f o r d e d  under 395.011 

( 8 )  a r e  b a r r e d  by Hol ly  and 768.40 and 3 9 5 . 0 1 1 5 ( 9 ) .  I n  a d d i t i o n ,  

395.011(10)  ( b )  c a r v e s  o u t  a  segment of i n d i v i d u a l s ,  d o c t o r s  whose 

h o s p i t a l  p r i v i l e g e s  have been d e n i e d ,  modi f i ed ,  o r  t e r m i n a t e d ,  

and a r b i t r a r i l y  mandates t h a t  t h e s e  p e r s o n s  must pay an e n t r a n c e  

f e e  i n  t h e  form of d e f e n d a n t s  l e g a l  f e e s  and c o s t s  p r i o r  t o  

e n t e r i n g  t h e  courtroom. S u r e l y  t h i s  Cour t  w i l l  have  no t r o u b l e  

d e c l a r i n g  t h i s  s e c t i o n  u n c o n s t i t u t i o n a l .  Georgia Southern  & -. ~ . 

F l o r i d a  Railway Co. v .  Seven Up B o t t l i n g  Co., 175 So. 2d 39  la. 

1 9 6 5 ) .  C o s t s  s a v i n g s  a s  t h e  b a s i s  f o r  j u s t i f i c a t i o n  for a  c l a s s -  

i f i c a t i o n  has  l o n g  been r e j e c t e d .  R i n a l d i  v .  Yeager,  384 U.S. 305, 

86 S.Ct .  1497, 16 L.Ed.2d 577 ( 1 9 6 6 ) ,  S h a p i r o  v .  Thompson, 394 

U.S. 618, 633, 89 S.Ct .  1322, 1330, 22 L.Ed.2d 600 119691, 

invok ing  t h e  s t r i c t  s c r u t i n y  t e s t  because  t h e  i s s u e s  invo lved  

fundamental  r i g h t s .  

C e r t a i n l y  i t  cou ld  n o t  b e  d e n i e d  t h a t  once p r i v i l e g e s  have been 

g r a n t e d  i n  a  p u b l i c  o r  p r i v a t e  h o s p i t a l ,  t h e  d o c t o r  h a s  b o t h  

a  l i b e r t y  and p r o p e r t y  i n t e r e s t  i n  t h o s e  p r i v i l e g e s .  The h o s p i t a l m u s t  

f o l l o w  i t s  bylaws i n  t h e  p r o t e c t i o n  of  t h o s e  i n t e r e s t s .  I n  t h e  

c a s e  sub  j u d i c e ,  t h e  h o s p i t a l  d i d  a t t e m p t  t o  f o l l o w  them b u t  a l l  

were thwar ted  i n  t h e i r  e f f o r t  by t h e  a c t i o n s  of d e f e n d a n t s .  



H o l l y  and Sec.  768.40 t h e r e b y  e v i s c e r a t e  F l a .  S t a t .  395.0115 ( 2 )  

a s  no proof  o f  i n t e n t i o n a l  f r a u d  c o u l d  b e  o b t a i n e d  unde r  395.0115 

( 4 )  w i t h  t h e  b l o c k a d e  t o  t h e  cour t room o u t l i n e d  i n  3 9 5 . 0 1 1 5 ( 5 ) ( b )  

e q u a l  t o  395.011 ( 1 0 )  ( b )  . 

Y e t  395.0115 (1) and 395.011 ( 6 )  r e q u i r e  t h e  p r o c e d u r e s  o f  h e a r i n g s  

c o n s i s t e n t  w i t h  The J o i n t  Cornrnissi,on On H o s p i t a l  A c c r e d i a t i o n  b e  

i n s t u t u t e d .  I f  h o s p i t a l s  must  i n s t i t u t e  t h e  J o i n t  Commission 

S t a n d a r d s ,  which  mandate  a p p e a l  mechanisms w i t h  a c c e s s  t o  r e c o r d s  

f o r  t h e  p r o t e c t i o n  of  t h e  a c c u s e d ,  on t h e  one  hand,  and a n o t h e r  

s t a t u t e  p r o h i b i t s  6 p r o t e c t s  d i s c l o s u r e ,  how c a n  e i t h e r  s t a t u t e  

b e  e n f o r c e d ?  

Defendan t s  r e l y  on McNayr, Rober t son ,L loyd ,  B e l l ,  F a r i s h ,  S e i d e l ,  

Greene ,  Li tman,  & Rosenberg , (Answer  B r i e f  o f  A p p e l l e e s  @ 261, 

f o r  t h e  p r o p o s i t i o n  t h a t  a b s o l u t e  immunity/in t h i s  c a s e  compor ts  

w i t h  o t h e r  a b s o l u t 6  immunity p r i v i l e g e s  i n  F l o r i d a .  They n e g l e c t  

t o  p o i n t  o u t  t h a t  t h o s e  c a s e s  i n v o l u e  j u d i c i a l  and o r  q u a s i -  

j u d i c i a l  p r o c e e d i n g s .  I t  seems c l e a r  t h a t  d e f e n d a n t s  would have  

t h i s  C o u r t  e l e v a t e  a l l  h o s p i t a l  r e v i e w  commi t t ees  t o  j u d i c i a l  

and o r  q u a s i - j u d i c i a l  p r o c e e d i n g s .  G r a n t i n g  a b s o l u t e  immunity 

would d o  p r e c i s e l y  t h a t .  C e r t a i n l y  no  s u c h  r e s u l t  would b e  

t o l e r a t e d  by t h i s  C o u r t .  

. , . ~ 

The e x c e p t i o n  i s  Li tman v .  M a s s a c h u s e t t s  Mut. L i f e  I n s .  Co. ,  

739 F.2d 1 5 4 9 ( 1 1 t h  C i r .  1 9 8 4 ) .  Defendan t s  r e l i a n c e  on t h i s  c a s e  

i s  m i s p l a c e d  a s  t h e  C o u r t  a l l o w e d  no p r i v i l e g e  t o  defame t h e  

p l a i n t i f f  i n  u p h o l d i n g  a  s u b s t a n t i a l  J u r y  award f o r  p l a i n t i f f .  



Defendan t s  l i k e n  t h e  c a s e  a t  b a r  t o  t h e  gove rnmen ta l  i n v e s t -  

a g a t i o n  c a s e  o f  W i n f i e l d  v .  Div.  o f  Pa r i -Mutua l  Wagering, 477 

So.2d 544 ( F l a .  1 9 8 5 ) ,  (Answer b r i e f  a t  29). Concealment  o f  

c r i m i n a l  c o n d u c t  from governmen ta l  i n v e s t i g a t i o n  i s  a  f a r  c r y  

from h o s p i t a l  p e e r  r e v i e w  p r o c e e d i n g s .  The d i f f e r e n c e s  come 

c l o s e r  however,  i f  e x t r a p o l a t i o n  o c c u r s  and r e p o r t s  of  d o i n g  

" e x p e r i m e n t a l  s u r g e r y  on c h i l d r e n "  r e a c h  S t a t e  L i c e n s i n g  Boards  

who p a s s  on t h e  i n f o r m a t i o n  and d e c i s i o n s  t o  a  S t a t e  A t t o r n e y .  

C e r t a i n l y ,  i t  i s  p o s s i b l e  t h a t  a n  accused  d o c t o r  c o u l d  b e  

c o n v i c t e d  w i t h o u t  e v e r  h a v i n g  t h e  o p p o r t u n i t y  t o  c l e a r  h i s  name 

now mandated by s t a t u t e ,  a l l  b e c a u s e  no a c c e s s  t o  t h e  r ev iew 

r e c o r d s ,  commi t t ees ,  and t e s t i m o n y  c o u l d  b e  o b t a i n e d .  

F i n d i n g  t h e  s t a t u t e  c o n s t i t u t i o n a l  would s u b j e c t  d o c t o r s  t o  t h e  

e g r e g i o u s  c o n d u c t  by d e f e n d a n t s  s e e n  i n  H u d a l l  v .  S e l l n e r ,  

800 F .2d  377 ( 4 t h  C i r .  1986)  . ' McDonald v .  Smi th ,  105 S. C t .  

2787, 86 L.Ed.2d 384 (1985)  and H e r b e r t  v .  Landro ,  4 4 1  U.S. 1 5 3 ,  

99 S .C t .  1635,  60 L.Ed2d 115 (1979)  d i d  n o t  p e r m i t  e x c e p t i o n s  

f o r  l i a b i l i t y  f o r  d e f a m a t i o n  o r  a c c e s s  t o  e v i d e n c e  needed a t  

t r i a l  g a i n e d  t h r o u g h  d i s c o v e r y .  T h i s  C o u r t  s h o u l d  n o t  now c a r v e  

o u t  s p e c i a l  p r o t e c t i o n  f o r  d o c t o r s ,  h o s p i t a l s  and p e e r  r e v i e w  

p a r t i c i p a n t s .  

1/ P e t i t i o n e r  was a f f e c t e d  a t  Parkway G e n e r a l  H o s p i t a l , - N o r t h  
Miami G e n e r a l  H o s p i t a l  and Mount S i a n i  H o s p i t a l  a s  h a s  been  
n o t e d .  H o s p i t a l  a p p l i c a t i o n s  t o  o t h e r  h o s p i t a l s  have  been  
on " h o l d "  s i n c e  t h e  f e d e r a l  t r i a l  i n  1982 b e c a u s e  o f  t h e  
d e f e n d a n t s  a c t i o n s  h e r e ,  e.  g .  Humana B i s c a y n e  i n  Nor th  Miami. 
Defamat ion  v i c t i m s  a r e  t h u s  l a b e l e d  no m a t t e r  where  t h e y  go 
i n  an  e f f o r t  t o  r e p a i r  t h e i r  l i v e s .  



Defendan t s  would have  t h i s  C o u r t  g r a n t  a b s o l u t e  immunity t o  

a l l  p a r t i c i p a n t s  i n  any m e d i c a l  r e ivew p r o c e e d i n g  b e c a u s e  of  

an  a l l e g e d  m a l p r a c t i c e  c r i s i s .  Such l e g i s l a t i v e  pronounce-  

ments  c a n n o t  b e  t h e  b a s i s  f o r  a b r o g a t i n g  fundamen ta l  r i g h t s  

u n d e r  t h e  F l o r i d a  and U n i t e d  S t a t e s  C o n s t i t u t i o n s .  I f  t h a t  w e r e  

t h e  c a s e ,  any fundamen ta l  r i g h t  c o u l d  b e  e l i m i n a t e d  by a  s u f f i c i e n t  

number o f  "WHEREAS" 'ES, i n  t h e  Preamble  o f  any l e g i s l a t i v e  A c t .  

The power o f  t h e  l e g i s l a t u r e  d o e s  n o t  s ' t r e t c h  s o  f a r .  Aldana  v.  

~ o l u b , 3 8 1  s o .  2d 231 ( F l a .  1 9 8 0 ) ,  Champion v.  Gray, 478 So. 2d 

17  ( F l a .  1 9 8 5 ) ,  S t e u a r t  v .  S t a t e  Do lc imasco lo ,  161  So. 3 7 8 ( 1 9 3 5 ) ,  

A t l a n t i c  C o a s t l i n e  v .  S t a t e ,  So. J o n e s ,  Varnum 

& Co. v .  Townsend's -- A d m i n i s t r a t r i x  - 2 1  F l a .  431 (18851, and 

S t a t e  v .  Chase ,  1 1 4  So. 856 ( F l a .  1 9 2 7 ) .  See e s p e c i a l l y , B o y n t o n  
. ,  . .  . \  , .  

v .  S t a t e ,  64 So.2d 536 ( F l a .  1 9 5 3 ) ,  Liberman v .  M a r s h a l l ,  236 

So.2d 120 ( F l a .  1 9 7 0 ) .  

I t  may b e  t h a t  t h e  e r t i r e  method of  " p e e r  r e v i e w "  w i l l  have  t o  b e  

changed.  F o r  example,  i n d p e n d e n t  e v a l u a t i n g  c o n s u l t a n t s  w i l l  b e  

h i r e d  t o  C r e d e n t i a l  a  h o s p i t a l  a p p l i c a n t  and f o l l o w  h i s  per form-  

a n c e  i n  h i s  h o s p i t a l  c a r e e r .  E v a l u a t o r s  o f  t h e  same s p e c a l i t y  w i t h  

i d e n t i t i e s  b l i n d , a s  i n  t e s t i n g  by number r a t h e r  t h a n  name, may b e  

t h e  norm t o  comply w i t h  t h e  c o n s t i t u t i o n .  Even s o  done ,  no a b s o l u t e  

p r i v i l e g e  o r  d e n i a l  o f  d i s c o v e r y  s h o u l d  b e  t o l e r a t e d .  A s  m a l p r a c t i c e  

i n s u r a n c e  c o v e r s  t h e  p r a c t i t i o n e r ,  s u c h  e v a l u a t i n g  companies  

w i t h  an  a p p e a l s  p r o c e s s  i n  p l a c e ,  would b e  c o v e r e d  by i n s u r a n c e ,  

H o s p i t a l s  would b e  h e l d  h a r m l e s s  by s u c h  c o v e r a g e  a s  t h e y  would 

c o n t r a c t  w i t h  t h e s e  companies  f o r  t h e  c r e d e n t i a l i n g  p r o c e s s .  Pro-  

t e c t i o n  o f  i n d i v i d u a l  c o n s t i t u t i o n a l  r i g h t s  demands a  change  i n  t h e  

sys t em.  

8.  



Defendants  a s s e r t  t h a t  a b s o l u t e  immunity i s  needed f o r  a l l  

members of  a l l  p e e r  review committees i n  o r d e r  t o  p r o t e c t  

cand id  c o n v e r s a t i o n s  i n  t h e  p r o f e s s i o n a l  review p r o c e s s .  Such 

a  l e g i s l a t i v e  and j u d i c i a l  g r a n t  of immunity would do no more t h a n  

a l l o w  a c c e s s  t o  h o s p i t a l s  d e l e g a t e d  by members of t h e  c a r t e l .  

" Indeed ,  i t  i s  a  b a s i c  t e n e t  of democracy t h a t  a l l  
power, p u b l i c  a s  w e l l  a s  p r i v a t e ,  must  b e  s u b j e c t  t o  
e f f e c t i v e  l i m i t a t i o n  l e s t  t h e  power b e  abused.  I t  i s  
of g r e a t  impor tance  i n  a  r e p u b l i c  n o t  o n l y  t o  guard  t h e  
s o c i e t y  a g a i n s t  t h e  o p p r e s s i o n  of i t s  r u l e r s ,  b u t  t o  
guard  one  p a r t  of t h e  s o c i e t y  a g a i n s t  t h e  i n j u s t i c e  of 
t h e  o t h e r  p a r t . "  The F e d e r a l i s t  No.51 (J. Madison) 227 
(Beard ed .  1 9 6 4 ) .  "Man's c a p a c i t y  f o r  j u s t i c e  makes 
democracy p o s s i b l e ;  b u t  man's  i n c l i n a t i o n  t o  i n j u s t i c e  
makes democracy n e c e s s a r y . "  R .  Niebuhr,  The C h i l d r e n  
of L i g h t  and t h e  C h i l d r e n  of Darkness x i i i i 2 d  ed .  1 9 6 0 ) .  

Under t h e  s t a n d a r d s  of proof  r e q u i r e d  by t h e  C o u r t s  i n v o l v i n g  

de fmat ion  a c t i o n s  b rough t  by p r i v a t e  i n d i v i d u a l s  a g a i n s t  nonmedia 

d e f e n d a n t s ,  i n v o l v i n g  nonpub l ic  i s s u e s ,  no p l a i n t i f f  c o u l d  e v e r  

s u r v i v e  summary judgment w i t h o u t  a c c e s s  t o  t h e  r e c o r d s  and i n t r a -  

committee ev idence .  Dun & B r a d s t r e e t ,  Inc .  v. Greenmoss B u i l d e r s ,  
. ' \  \ 

105 S.Ct .  2939 ( 1 9 8 5 ) ,  Miami Hera ld  p u b l i s h i n g  Co. v , .  Ane, 458 

So.2d 243 ( F l a .  1 9 8 4 ) ,  and 423 So.2d 376  la, 3DCA 19831, 

Nodar v .  G a l b r e a t h ,  462 So.2d 803 ga la. 1984) and 429 So.2d 715 
\ ,  \ , . \  ' .  % \  . \  , .  . . \ 

g la. 4DCA 11983) ,- and Della-Donna v .  Gore Newspapers C o .  489 So. 2d 

72 ( F l a .  4DCA 1 9 7 6 ) -  By b a r r i n g  a l l  ev idence  i n t r i n s i c  t o  t h e  c a s e  

and proof t h e r e o f ,  t h e  c a u s e  of a c t i o n  i s  b a r r e d .  

C o n s t i t u t i o n a l  d e p r i v a t i o n s  promulgated t o  de fend  and e n f o r c e  

c o n s t i t u t i o n a l  i n f i r m i t i e s  canno t  s t a n d .  The s t a t u t e  must be  

r u l e d  u n c o n s t i t u t i o n a l .  



Amicus, F l o r i d a  Medical A s s o c i a t i o n  and t h e  F l o r i d a  H o s p i t a l  

A s s o c i a t i o n  u rge  a b s o l u t e  immunity and e l i m i n a t i o n  of  a l l  

a c t i o n s  a g a i n s t  h o s p i t a l s  and members of a l l  committees by a l l  

aggr ieved  i n d i v i d u a l s .  I f  done, such  i n s t i t u t i o n s  and i n d i -  

v i d u a l s  would be  f r e e  and u n f e t t e r e d  i n  o r  o u t  of  such i n s t -  

i t u t i o n s  and committees t o  r e a k  havoc upon any v i c t i m  t h e y  

chose ,  knowing t h e i r  a c t i o n s  a r e  f r e e  of a c c o u n t a b i l i t y .  Such 

an  e f f e c t  i s  i n t e l l e c t u a l  lunacy .  F r a u d u l e n t  e v i d e n c e  i s  n o t  

p e r m i t t e d  i n  a  courtroom. Where i s  t h e  j u s t i f i c a t i o n  f o r  

p e r m i t t i n g  such  ev idence  i n  a  h o s p i t a l  p e e r  review committee? 

Doctors  and h o s p i t a l s  would have t h i s  Cour t  d e c l a r e  them 

s a c r o s a n c t .  What CHUTZPAH! Our C o n s t i t u t i o n s  a r e  o u r  on ly  

p r o t e c t i o n  from such groups  a s  t h e s e  whose c a p a c i t y  t o  r a i s e  

s u f f i c i e n t  sums t o  s e e  such  s t a t u t e s  a s  768 .40(4)  and 395.0115 

( 5 ) ( b )  and 395.011(6)  passed  a r e  u n l i m i t e d .  T h i s  Cour t  i s  t h e  

f i n a l  r e f u g e  of p r o t e c t i o n  from such s t a t u t e s .  The h e a l t h  c a r e  

i n d u s t r y ,  i n c l u d i n g  d o c t o r s ,  must obey t h e  C o n s t i t u t i o n ,  n o t  t h e  

r e v e r s e .  

2 /  The Jewish  word meaning NERVE; d e f i n e d  a s  t h e  man who has  
murdered h i s  mother  and f a t h e r  and who;now b e f o r e  t h e  Bar 
of J u s t i c e ,  i s  p l e a d i n g  f o r  mercy because  h e ' s  an  orphan! 



Even t h e  B r e d i c e  C o u r t ,  s o  r e l i e d  on  by r e s p o n d e n t s  and a l l  

t h e i r  A m i c i ,  conceded  t h a t  d i s c o v e r y  o f  r e c o r d s  and d i s c u s s -  

i o n s  w i t h i n  t h e  r e v i e w  p r o c e s s  c o u l d  b e  had upon a  showing 

of  e x c e p t i o n a l  c i r c u m s t a n c e s .  B r e d i c e  v .  D o c t o r s  H o s p i t a l ,  50 

F.R.D. 249 ( D . C .  C i r .  1 9 7 0 ) ,  Thus even  a  c a s e  d e c i d e d  26 y e a r s  

ago  and used a s  a  c o r n e r s t o n e  by r e s p o n d e n t s  mus t  f a i l  them. 

Medica l  m a l p r a c t i c e  i s  a  f a r  d i f f e r e n t  c a s e  t h a n  t h e  one  a t  Ba r .  

Those c a s e s  a r e  always p r o v a b l e  by e x t r e n s i c  e v i d e n c e  of  i n t r a -  

commit tee  a c t i o n s .  Here p l a i n t i f f s  c a n n o t  p r o v e  t h e i r  a l l e g a -  

t i o n s  w i t h o u t  t h e  i n t r a  and i n t e r  r e v i e w  documents  and t e s t -  

imony. 

F o r  a m i c i  o f  FHA and FMA a t  p . 8  t o  a s s e r t  p e t i t i o n e r  h a s  n o t  

been  a f f e c t e d  by t h e  H o l l y  d e c i s i o n  b a r r i n g  h i s  r e q u e s t e d  

d i s c o v e r y  and i n t r o d u c t i o n  i n t o  e v i d e n c e  o f  now p r o t e c t e d  m a t e r i a l  

i s  u n t e n a b l e .  

T h i s  c a s e  d o e s  n o t  d e a l  w i t h  s e l f  c r i t i c a l  a n a l y s i s  a s  u rged  by 

amicus FHA and FMA. P e t i t i o n e r  d i d  n o t  c r i t i c a l y  a n a l y z e  h i m s e l f .  

H e  was c r i t i c a l y  a n a l y z e d  by o t h e r s  i n  kangaroo  f a s h i o n  and 

n o t  i n v i t e d  t o  t h e " C o u r t " .  Such a c t i o n s  go  u n p r o t e c t e d  and t h e  

p e r p e t r a t o r  d o e s  s o  a t  h i s  p e r i l .  Young v .  King, 244 A.2d 792 

(19751,  S h i b i l s k i  v .  S t .  J o s e p h ' s  Hose. ,  266 N.W.2d 264 ( 1 9 7 8 ) .  



CONCLUSION 

F o r  t h e  r e a s o n s  h e r e i n  e x p r e s s e d ,  p e t i t i o n e r  u r g e s  t h i s  

C o u r t  t o  a c c e p t  t h e  C e r t i f i e d  Q u e s t i o n s  and g r a n t  t h e  r e l i e f  

r e q u e s t e d  i n  P e t i t i o n e r ' s  I n i t i a l  B r i e f  on  t h e  Merits. 
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