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McDONALD, C.J. 

We have for review State v. Barbera, 487 So.2d 1184 (Fla. 

4th DCA 1986), because of conflict with decisions of this Court 

and the other district courts of appeal. We have jurisdiction. 

Art. V, § 3 (b) (3) , Fla. Const. We approve the result reached by 

the district court, i.e., a remand for resentencing, but we quash 

that court's opinion. 

Barbera pled guilty to the attempted murder of his 

ex-wife. He had drunk a case of beer prior to stabbing her, and 

his drunkenness became a central factor in a psychological report 

filed by the defense. Partly because of this report Barbera 

agreed to enter an alcoholic treatment program in New York where 

he would be close to his family and far from his ex-wife. The 

guidelines recommended a sentence of seven to twelve years. The 

trial court, however, adopted the defense's alternative sentenc- 

ing program and sentenced Barbera to 364 days in county jail 

followed by a ten-year probation conditioned on his attending the 

New York program. The district court reversed for resentencing, 

holding that Barbera's alcoholism and drunkenness at the time of 

the crime did "not constitute a good and sufficient reason for 

departing downward under the guidelines." 487 So.2d at 1185. 



I n t o x i c a t i o n  and drug  dependency have been found n o t  t o  be 

c l e a r  and convincing r ea sons  f o r  d e p a r t i n g  upwards from a  recom- 

mended g u i d e l i n e s  s en t ence .  Scurry  v .  S t a t e ,  489 So.2d 25  la. 

1986) ;  Vance v .  S t a t e ,  475 So.2d 1362 ( F l a .  5 t h  DCA 1985 ) .  W e  do 

n o t ,  however, a g r e e  w i t h  t h e  d i s t r i c t  c o u r t  t h a t  i n t o x i c a t i o n  o r  

subs t ance  abuse cannot  be a  c l e a r  and convincing r ea son  f o r  a  

downward d e p a r t u r e .  The de fense  of i n t o x i c a t i o n  cou ld  be  used by 

a  j u ry  t o  j u s t i f y  c o n v i c t i n g  a  de fendan t  of  a  lesser o f f e n s e .  I f  

a  t r i a l  c o u r t  e x p r e s s e s  v a l i d  r ea sons  f o r  doing s o ,  w e  see no 

impediment t o  u s ing  i n t o x i c a t i o n  t o  m i t i g a t e  a  recommended 

s en t ence .  W e  t h e r e f o r e  quash t h e  d i s t r i c t  c o u r t ' s  op in ion .  

W e  approve t h e  remand f o r  r e s e n t e n c i n g ,  however, because  

t h e  t r i a l  c o u r t  d i d  n o t  p rov ide  w r i t t e n  r ea sons  f o r  d e p a r t u r e  a s  

r e q u i r e d  by t h e  s en t enc ing  g u i d e l i n e s .  F1a.R.Crim.P. 3.701d.11. 

The fo l lowing  co l loquy  occur red  a t  Ba rbe ra ' s  s en t enc ing :  

MR. NEWHALL [ a s s i s t a n t  s t a t e  a t t o r n e y ] :  -- l e t  
m e  j u s t  a sk  you i f  you would s t a t e  on t h e  r e c o r d  your  
r ea sons  f o r  going below t h e  g u i d e l i n e s  i n  t h i s  c a s e .  

THE COURT: They a r e  con t a ined  i n  D r .  Townsend's 
w r i t t e n  r e p o r t .  

MR. NEWHALL: Judge,  I ' d  j u s t  ask  t h i s :  I f  you 
a r e  going t o  -- I ' m  o b j e c t i n g  t o  you going below t h e  
g u i d e l i n e s .  The g u i d e l i n e s  c a l l  f o r  seven t o  twelve  
y e a r s ,  and I ' l l  p r e p a r e  a  g u i d e l i n e  s h e e t ,  show it  t o  
M s .  Grant  [ a s s i s t a n t  p u b l i c  de fender ]  and submit  it 
t o  t h e  Cle rk  s o  it can be p a r t  of  t h e  Cour t  f i l e .  

THE COURT: Y e s ,  s i r .  
MR. NEWHALL: What I ' m  a f r a i d  o f  i s  I d o n ' t  want 

M s .  Grant  w r i t i n g  an  o r d e r  c o n t a i n i n g  every  p o s s i b l e  
r ea son  f o r  going below t h e  g u i d e l i n e s  and submi t t i ng  
i t  t o  you f o r  your  s i g n a t u r e .  

THE COURT: W e ' l l  have ano the r  h e a r i n g  -- 
MS. GRANT: Judge -- 
THE COURT: -- on t h e  o r d e r  t h a t  M s .  Grant  

submits  t o  t h e  Cour t .  
MS. GRANT: Judge,  I ' m  j u s t  s u g g e s t i n g  t h a t  a s  

your  r ea sons  f o r  going below t h e  g u i d e l i n e s  you j u s t  
adop t  t h e  complete a l t e r n a t i v e  s en t enc ing  p l a n  -- 

THE COURT: I w i l l  do so .  
MS. GRANT: -- a s  your  w r i t t e n  o r d e r .  

Rather  t h a n  w r i t i n g  o u t  h i s  r ea sons  f o r  d e p a r t i n g  from t h e  recom- 

mended s e n t e n c e ,  t h e  t r i a l  judge adopted t h e  d e f e n s e ' s  a l t e r n a -  

t i v e  s en t enc ing  p l an .  

The g u i d e l i n e s  requirement  of  w r i t t e n  r ea sons  f o r  depar-  

t u r e  encourages  t r i a l  judges t o  make s en t enc ing  a  t h o u g h t f u l  

procedure .  S t a t e  v .  Jackson ,  478 So.2d 1054 ( F l a .  1985 ) .  



A d d i t i o n a l l y ,  t h e  fo rmu la t i on  o f  r ea sons  f o r  d e p a r t u r e  i s  " a  

f u n c t i o n  committed e x c l u s i v e l y  t o  t h e  j u d i c i a r y . "  Johnson v. 

S t a t e ,  483 So.2d 839, 839 ( F l a .  2d DCA 1 9 8 6 ) .  That  f u n c t i o n  must 

be  performed by t h e  t r i a l  judge and cannot  be d e l e g a t e d  t o  

o t h e r s .  -- See i d .  a t  840; Wilson v .  S t a t e ,  485 So.2d 42 ( F l a .  5 t h  

DCA 1986 ) .  

Although t h e  t r i a l  judge appears  t o  have g iven  Ba rbe ra ' s  

s e n t e n c i n g  a  t h o u g h t f u l  c o n s i d e r a t i o n ,  he  accep t ed  someone e l se ' s  

r ea sons  f o r  d e p a r t u r e  and d i d  n o t ,  h i m s e l f ,  e x p r e s s  t h o s e  r ea sons  

i n  an a p p r o p r i a t e  manner. Presumably, t h e  r ea sons  i n  t h e  a l t e r -  

n a t i v e  s en t enc ing  p l a n  a r e  adequa te  and,  i f  p r o p e r l y  a r t i c u l a t e d  

by t h e  t r i a l  judge,  cou ld  be t h e  p r e d i c a t e  f o r  a  downward depar-  

t u r e .  I n  i t s  p r e s e n t  form, however, an  a p p e l l a t e  c o u r t  would 

have t o  s e a r c h  t h e  r e c o r d  t o  f i n d  t h e  t r i a l  j u d g e ' s  r e a sons  f o r  

d e p a r t u r e .  Th i s  shou ld  n o t  be necessa ry  and i s  one o f  t h e  

r ea sons  why t r i a l  c o u r t s  a r e  r e q u i r e d  t o  f i l e  w r i t t e n  r ea sons  f o r  

d e p a r t u r e .  S t a t e  v. Jackson.  W e  t h e r e f o r e  ag ree  w i th  t h e  

d i s t r i c t  c o u r t  t h a t  t h i s  c a s e  must be  remanded f o r  r e s e n t e n c i n g  

s o  t h a t  t h e  t r i a l  judge can w r i t e  o u t  h i s  s p e c i f i c  r ea sons  f o r  

d e p a r t u r e .  

I t  i s  s o  o rde red .  

OVERTON, EHRLICH,  BARKETT, GRIMES and KOGAN, JJ. ,  Concur 
SHAW, J . ,  Concurs i n  r e s u l t  on ly  

NOT FINAL UNTIL TIME EXPIRES TO F I L E  REHEARING MOTION AND, I F  
FILED, DETERMINED. 
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