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SHAW, J .  

W e  r e v i e w  f o u r  consol idated cases i n  order t o  a n s w e r  a 

c e r t i f i e d  q u e s t i o n  of great  p u b l i c  importance.' W e  have 

j u r i s d i c t i o n .  A r t .  V,  § 3 ( b )  ( 4 ) ,  F l a .  C o n s t .  

l ~ h e  f o u r  consol ida ted  cases are F r e e n e y  v .  S ta te ,  4 9 3  
S o . 2 d  9 ( F l a .  5 t h  DCA 1 9 8 6 ) ;  M i l l e r  v. S ta te ,  4 9 2  S o . 2 d  1 1 9 1  
( F l a .  5 t h  DCA 1 9 8 6 ) ;  Moseley v .  S ta te ,  4 9 1  S o . 2 d  3 3 6  ( F l a .  3d DCA 
1 9 8 6 ) ;  Y o s t  v. S ta te ,  4 8 9  S o . 2 d  131  (F la .  5 t h  DCA 1 9 8 6 ) .  T h e  
c e r t i f i e d  q u e s t i o n  is :  

DOES THE.APPLICATION OF SECTION 2 7 . 3 4 5 5 ,  FLORIDA 
STATUTES ( 1 9 8 5 )  TO CRIMES COMMITTED PRIOR TO THE 
EFFECTIVE DATE OF THE STATUTE VIOLATE THE EX POST 
FACT0 PROVISIONS OF THE CONSTITUTIONS OF THE UNITED 
STATES AND OF THE STATE OF FLORIDA, OR DOES THE 
STATUTE MERELY EFFECT A PROCEDURAL CHANGE AS I S  
PERMITTED UNDER STATE V.  JACKSON, 4 7 8  S 0 . 2 d  1 0 5 4  
( F l a .  1 9 8 5 ) ?  

Y o s t ,  4 8 9  S o . 2 d  a t  1 3 2 .  



Chapter  85-213, s e c t i o n  2 ,  Laws of F l o r i d a ,  c r e a t e d  

s e c t i o n  27.3455, F l o r i d a  S t a t u t e s  (1985 ) ,  s e t t i n g  f o r t h  

p r o v i s i o n s  f o r  a d d i t i o n a l  c o u r t  c o s t s .  S e c t i o n  27.3455(1) sets  

f o r t h  a  schedule  of c o s t s  f o r  f e l o n i e s ,  misdemeanors, and 

c r i m i n a l  t r a f f i c  o f f e n s e s .  The enforcement o r  p e n a l t y  p r o v i s i o n s  

s t a t e  t h a t  

[ a l l 1  a p p l i c a b l e  f e e s  and c o u r t  c o s t s  s h a l l  be  p a i d  
i n  f u l l  p r i o r  t o  t h e  g r a n t i n g  of  any gain- t ime 
accrued.  However, t h e  c o u r t  s h a l l  s en t ence  t h o s e  
pe r sons  whom it de te rmines  t o  be  i n d i g e n t  t o  a  t e r m  
of community s e r v i c e  i n  l i e u  of t h e  c o s t s  p r e s c r i b e d  
i n  t h i s  s e c t i o n ,  and such i n d i g e n t  pe rsons  s h a l l  be  
e l i g i b l e  t o  acc rue  gain- t ime and s h a l l  s e r v e  t h e  t e r m  
of community s e r v i c e  a t  t h e  t e r m i n a t i o n  of 
i n c a r c e r a t i o n .  Each hour of community s e r v i c e  s h a l l  
be  c r e d i t e d  a g a i n s t  t h e  a d d i t i o n a l  c o s t  imposed by 
t h e  c o u r t  a t  a  r a t e  e q u i v a l e n t  t o  t h e  minimum wage. 
The governing body of a  county  s h a l l  s u p e r v i s e  t h e  
community s e r v i c e  program. The c o u r t  s h a l l  r e t a i n  
j u r i s d i c t i o n  f o r  t h e  purpose  of de te rmin ing ,  upon 
motion, whether a  pe rson  i s  i n d i g e n t  f o r  t h e  purpose  
of t h i s  s e c t i o n .  I n  t h e  e v e n t  t h a t  t h e  emergency 
r e l e a s e  p r o v i s i o n s  of s. 944.598 a r e  i n i t i a t e d ,  any 
inmate  who would have o the rwi se  been e l i g i b l e  f o r  
r e l e a s e  under s. 944.598 s h a l l  n o t  be  den ied  r e l e a s e  
s o l e l y  a s  a  r e s u l t  of t h i s  s e c t i o n .  

The p a r t i e s  a g r e e  t h a t  t h e s e  p e n a l t i e s  f o r  non-payment w e r e  

r e t r o a c t i v e l y  a p p l i e d  i n  t r i a l s  f o r  crimes committed by 

respondents  p r i o r  t o  t h e  enactment of  t h e  s t a t u t e .  I n  a l l  c a s e s  

t h e  d i s t r i c t  c o u r t  h e l d  t h a t  r e t r o a c t i v e  a p p l i c a t i o n  of t h e  

p e n a l t i e s  was a  v i o l a t i o n  of t h e  ex  p o s t  f a c t o  c l a u s e  i n  t h a t  t h e  

p e n a l t i e s  rendered  t h e  law more onerous  t h a n  t h e  law i n  e f f e c t  on 

t h e  d a t e  of t h e  o f f e n s e .  Weaver v. Graham, 450 U.S. 24 (1981) .  

W e  ag r ee .  By denying t h e  a c c r u a l  of g a i n  t i m e  t o  p r i s o n e r s  who 

have n o t  p a i d  t h e  f e e s  and c o u r t  c o s t s  and by imposing a  p e r i o d  

of community s e r v i c e  on i n d i g e n t s  unab le  t o  pay t h e  f e e s  and 

c o u r t  c o s t s ,  t h e  p e n a l t i e s  c l e a r l y  d i sadvan tage  p r i s o n e r s  whose 

crimes w e r e  committed p r i o r  t o  t h e  e f f e c t i v e  d a t e  of t h e  s t a t u t e .  

W e  ho ld  t h a t  t h e s e  p e n a l t y  p r o v i s i o n s  of t h e  s t a t u t e  v i o l a t e  t h e  

e x  p o s t  f a c t o  c l a u s e  of  bo th  t h e  Uni ted  S t a t e s  and F l o r i d a  

C o n s t i t u t i o n s .  

Our ho ld ing  above i s  narrower t h a n  t h e  c e r t i f i e d  q u e s t i o n .  

The s t a t u t e  ha s  s i n c e  been amended by c h a p t e r  86-154, s e c t i o n  1, 

Laws of F l o r i d a ,  t o  d e l e t e  t h e  p e n a l t y  p r o v i s i o n s  f o r  f a i l u r e  t o  



pay the fees and costs. Presumably, in the event of non-payment, 

the fees and court costs may be reduced to a civil judgment. 

Respondent concedes that the statute, as amended, does not 

violate the ex post facto clause. We rephrase the certified 

question as follows and answer in the affirmative. 

Does application of the penalty provisions of section 
27.3455, Florida Statutes (1985), to crimes committed 
prior to the effective date of the statute violate 
the ex post facto provisions of the Constitutions of 
the United States and Florida? 

Petitioner state advises us that there are thirty or more 

cases from the district courts involving the same point of law. 

To the extent these cases are controlled by the ruling herein, we 

invite the state to voluntarily dismiss any petitions for 

discretionary review. 

As modified herein, we approve the decisions below and 

remand for further proceedings consistent with this opinion. 

It is so ordered. 

McDONALD, C.J., and OVERTON, EHRLICH, BARKETT and KOGAN, JJ., 
Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 



Four Conso l ida ted  Cases:  

Case Nos. 68,949,  69,347 & 69,348 
A p p l i c a t i o n s  f o r  Review o f  t h e  Dec i s i ons  o f  t h e  D i s t r i c t  Cour t  
o f  Appeal - C e r t i f i e d  Grea t  P u b l i c  Importance 

F i f t h  D i s t r i c t  - Case Nos. 85-1258, 85-1531 & 85-1256 

Case No. 69,144 
A p p l i c a t i o n  f o r  Review of  t h e  Dec i s ion  o f  t h e  D i s t r i c t  Cour t  
o f  Appeal - C e r t i f i e d  Grea t  P u b l i c  Importance 

Th i rd  D i s t r i c t  - Case No. 85-2251 

Rober t  A. Bu t t e rwor th ,  A t to rney  Genera l ;  B e l l e  B. Turner  and 
W. B r i an  Bayly, A s s i s t a n t  A t to rneys  Genera l ,  Daytona Beach, 
F l o r i d a ;  and Steven T. S c o t t ,  A s s i s t a n t  A t to rney  Genera l ,  
Miami, F l o r i d a ,  

f o r  P e t i t i o n e r  

Michael  E .  A l l e n ,  P u b l i c  Defender,  Second J u d i c i a l  C i r c u i t ,  
and David A. Davis ,  A s s i s t n a t  P u b l i c  Defender,  T a l l a h a s s e e ,  
F l o r i d a ,  and James B. Gibson, P u b l i c  Defender,  Seventh J u d i c i a l  
C i r c u i t ,  and Brynn Newton, A s s i s t a n t  P u b l i c  Defender,  Daytona 
Beach, F l o r i d a ,  f o r  Joseph  A. Yost;  James B. Gibson, P u b l i c  
Defender,  Seventh J u d i c i a l  C i r c u i t ,  and Michael  S .  Becker,  A s s i s t a n t  
P u b l i c  Defender,  Daytona Beach, F l o r i d a ,  f o r  Morr i s  Freeney and 
Thomas M i l l e r ;  and Benne t t  H. Brumrner, P u b l i c  Defender,  E leven th  
J u d i c i a l  C i r c u i t ,  and N .  Joseph Durant ,  Jr . ,  A s s i s t a n t  P u b l i c  
Defender,  Miami, F l o r i d a ,  f o r  Bernard Moseley, 

Respondents 


