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STATEMENT OF THE CASE 

On or about April 17, 1985, the State Attorney for 

the Eleventh Judicial Circuit issued an investigative subpoena 

duces tecum directed to the custodian of records for Wellington 

Precious Metals, Inc. (hereinafter "Wellington"). L See 

State v. Wellington Precious Metals, 487 So.2d 326 (Fla. 

3d DCA 1986) (appended hereto). The State Attorney's subpoena 

sought the corporate records of Wellington and any of its 

corporated entities relating to the acquisition of precious 

metals including payroll records, financial accounts and 

cancelled checks. -- See, id. On May 3, 1985, the Respondent, 

Daniel Weiss, and Wellington filed a motion to quash the 

State Attorney's subpoena, alleging that Weiss was the "sole 

shareholder of Wellington and that the act of producing the 

corporate documents would incriminate him." - See, - id, at 

327. The trial court granted the Respondent's motion to 

quash without any evidentiary hearing as to ownership or 

actual incrimination, reasoning that Weiss, as the custodian 

of records could assert a fifth amendment privilege where 

under United States v. Doe, 465 U.S. 605, 104 S.Ct. 1237, 

79 L.Ed.2d (1984), where he merely alleges that production 

of the records "might" incriminate him. - -  See, id. 



On or about June 13, 1985, the undersigned filed a petition 

for certiorari from the trial court's written order in the 

Third District Court of Appeal, contending that United States 

vs. Doe, applies only to unincorporated- "sole proprietorships" - 
and that under Florida's corporate laws, Weiss could not - 
both seek the advantages of a corporate structure and then 

hide behind the assertion of personal rights, at his convenience. 

See, Id. The District Court, per Ferguson, J., citing a federal - - 
case from the Third Circuit, reluctantly agreed with the trial 

court that United States v. Doe, prohibited enforcement of 

the Attorney's subpoena, but remanded for an evidentiary 

hearing as to whether Weisswould actually be incriminated 

by the act of producing the documents. - Id., at 327-328. 

Judge Pearson reluctantly concurred with the court opinion 

explaining that the requirement of a preliminary evidentiary 

hearing as to incrimination was decisive: 

"Although I read the opinions 
of Judges Ferguson and Jorgenson 
as advocating functionally equi- 
valent solutions to the same prob- 
lem, I cast my lot with Judge 
Ferguson solely because Judge 
Jorgenson allows the trial court 
to appoint the standing for the 
custodian without a threshold 
determination that the assertion 
of the privilege against self- 
incrimination was warranted." 

Id. 



1) Judge Jorgenson dissented from the court's opinion, contend- 

ing that under the analysis in, In R e  Two Grand Jury Sub- 

poenae Duces Tecum, 769 F.2d 52,(2nd Cir. 19)35),Doe does not 

apply herein and that the Respondents should be ordered to 

comply with the State Attorney's subpoena: 

"I am not persuaded by the ratio- 
nale of In re Grand Jury Matter (Appeal 
of James Gilbert Brown), 768 F.2d 525 
(3d Cir. 1985). that a corvorated cus- 
todian of recbrds may resiit a proper 
subpoena duces tecum-for production 
of corporate records. I think the 
rationale of In re Two Grand Jury 
Subpoenae Duces Tecum, 769 F.2d 52 
(2nd Cir. 1985), represents the 
better view. See ~ i s o  State v. 
Barreiro, 432 So.2-8 (Fla. 3d DCA). 
rev. denied. 441 So.2d 631 (Fla. 1983). 
I w o u ~ c o r d i n g l y ,  quash 'the order* 
with directions to the trial court to 
require the production of the documents 
in question." 

Id. - 

On May 19, 1986, the District Court denied the State's 

petition for rehearing. On October 8, 1986, this Court accepted 

this cause for review. Oral argument is presently set for 

Friday January 30, 1987. 



I11 

SUMMARY OF ARGUMENT 

The opinion in U n i t e d  States v. Doe, 465 U.S. 605, 104 

S.Ct. 1237, 79 L.Ed.2d 552 (1984) is confined on its face 
I I 

to, an unincorporated sole proprietorship" and therefore 

has been misapplied herein. 

The limited lability and other advantages of Florida's 

corporate laws were never intended to permit the assertion 

of a personal privilege at the convenience of the corporation 

and its shareholder(s). The present opiniontberefore unlawfully 

restricts the State Attorneys throughout Florida, prohibiting * effective investigation and prosecution of all crimes; especially 

flimflam or fraudulent crimes, which involve a sole shareholder 

or closely held corporation. 



IV 

ARGUMENT 

In United States v. Doe, 465 U.S. 605, 104 S.Ct. 1237, at 

1239, 79 L.Ed.2d 552 (1984), the Court stated the exact appli- 

cation and issue upon which it ruled thus: 

"This case presents the issue whe- 
ther, and to what extent, the Fifth 
Amendment privilege against compelled 
self-incrimination applies to the 
business records of a sole proprie- 
torship." 

In Doe the "sole proprietorship" was an individual doing 

business as, "an unincorporated sole proprietorship." [Emphasis 

added], - Id. at n2. In the present cause the record only shows 

a corporate entity. There was no proof of a "sole proprietorship," 

within the meaning of - Doe. This cause is therefore - not con- 

trolled by - Doe, but rather by the rule that there is - no 

Fifth Amendment privilege barring the production of corporate 

records. - See State v. Barriero, 432 So.2d 138, at 140 (Fla. 

3d DCA 1983); -- see also, Bellis v. United States, 417 U.S. 85, 

94 S.Ct. 2179, 40 L.Ed 678 (1974); Wilson v. United States, 221 

U.S. 361, 31 S.Ct. 538, 55 L.Ed. 771 (1911). Any other position 

permits a defendant to make a mockery of the protection 

inherent in a corporate system while abandoning that System 



when it appears convenient to assert personal rights. 

The lawful party in interest here is the corporation, which 

may not hide behind a shareholders rights. See Marks v. 

Green, 122 So.2d 491 (Fla. 1st DCA 1960.). The trial court's 

order quashing the state's subpoena should therefore be reversed. 

In, In Re Two Grand Jury Subpoenae Duces Tecum, 769 

F.2d 52 (2d Cir. 1985) the court succinctly explained that 

the constitutional limitation of United States v. Doe. does 

not apply to 1.imi.tsubpoenas directed to corporations: 

"In the case before us the corpora- 
tion is a one-man operation which appel- 
lant's attorney describes as "much akin 
to a sole proprietorship." As appellant 
sees it, to compel the corporation to 
produce its records is to compel appel- 
lant to act to incriminate himself be- 
cause the corporation is so closely 
identified with appellant. Hence, appel 
lant argues, Doe covers the present 
case and giveshe custodian his fifth 
amendment privilege." 

"We find this argument unpersuasive. 
The very language of Doe limits its hold- 
ing, for the first sentence of Justice 
Powell's opinion for the Court unmistake- 
ably states that the issue to be decided 
concerns sole proprietorships rather than 
corporations or other collective enterprise 
forms: "This case presents the issue 
whether, and to what extent, the Fifth 
Amendment privilege against compelled 
self-incrimination applies to the 
business records of a sole proprietor- 
ship." Id. at 1239 (emphasis added). No- 
where inDoe is it said, or even suggested, 
that the privilege applies when it is corpo- 
rate records that are subpoenaed. 



Accord, Moe v. Kuriansky, 502 N.YS.2d 221 (Sup. Ct. 

1986); see also Siege1 v. New Jersey Div. of Taxation, So6- 

A.2d 776 (N.J. Super. Ct. 1986); - cf., In Re Grand Jury Sub- 

poena, 633 F.Supp. 419, at 421-422; N.3 (S.D. Fla. 1986); 

contra, In Re Grand Jury Matter, 768 F.2d 525 (3d Cir. 1985) 

(en banc). Under Two Grand Jury Subpoenae, the present decision 

construing federal constitutional error should also be reversed. 

The foregoing analysis is also consistent with settled 

precedent construing Florida's corporate laws. See, - 
Delisi v. Smith, 423 So.2d 934 (Fla. 2d DCA 1982); State 

V. Dawson, 290 So.2d 79 (Fla. 1st DCA 1974); Marks v. Green, 

122 So.2d 491 (Fla. 1st DCA 1960). In Delisi, the court 

m held inter alia that: 

"[Tlhe custodian of these records 
cannot object to their production on 
grounds of self-incrimination even 
when the corporation or partnership 
is small or closely held business 
and the records custodian is an officer, 
director or partner who might be impli- 
cated in the criminal activity by virtue 
of the content of the records." [Emphasis 
added]. 

Similarly, in Dawson the court described the "universal" 

principle, which the present opinion overrules: 



"Appellant has seen fit to organize 
a domestic corporation and own all of 
its outstanding capital stock. He has 
elected to do business through this 
corporate entity. The benefits of 
conducting one's business in such a 
manner are obvious and too numerous 
to mention in this opinion. Having 
so elected, Appellant is in no posi- 
tion to claim all benefits accuring 
to him by virtue of doing business as 
a corporation, and at the same time seek 
to disregard the existence of the cor- 
porate entity in order to avoid payment 
of tax otherwise chargeable to him ... 
the choice of alternatives is the appel- 
lant's, but he cannot eat his cake and 
have it too." 

In the present case, as in Marks, the Respondent, Weiss, * seeks to enjoy the benefits of forming a corporation under 

the laws of Florida, while at the same time hiding behind 

his personal privileges at his convenience. This makes a 

mockery of the State Attorney's subpoena powers and Florida's 

corporate laws as illustrated by Marks, Dawson and Delisi. 

Finally this Court should also reverse where the pre- 

sent opinion severely restricts the subpoena power of State 

Attorneys throughout Florida to investigate and prosecute 

crimes involving sole shareholder or closely held corporations. 

This type of corporation is also frequently involved in flim- 

flam or fraudulent transactions, where because of corporate 

laws, the operators are immune from suit. It is the ultimate 

injustice to also permit the owners of these corporations 



to escape criminal liability based on a personal privilege, 

which hitherto has been specifically excluded from use under 

Florida's corporate law. As plainly illustrated in Two Grand 

Jury Subpoenae, under federal constitutional law there is 

no lawful basis for such a conclusion. 



v 

CONCLUSION 

WHEREFORE, upon the foregoing, the Petitioner, THE 

STATE OF FLORIDA, prays that this Honorable Court will issue 

its order reversing the ruling of the Third District Court 

of Appeal. 

RESPECTFULLY SUBMITTED, on this 5 day of November, 
1986, at Miami, Dade County, Florida. 

JIM SMITH 

IN L. FOX,-Esq. 
Assistant Attorney Genera 
401 N.W. 2nd ~ven;e (Suite 820) 
Miami, Florida 33128 
(305) 377-5441 
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