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PRELIMINARY STATEMENT 

The P l a i n t i f f / A p p e l l e e ,  THE FLORIDA NURSES ASSOCIATION 

(FNA) h a s  b e e n  g i v e n  a n  o p p o r t u n i t y  t o  r e p l y  t o  A p p e l l a n t s '  

R e p l y  B r i e f .  A p p e l l e e  w i l l  o n l y  r e p l y  to  ISSUE V w h i c h  w a s  

r a i s e d  b y  t h e  c ross  a p p e a l  f i l e d  b y  THE FLORIDA NURSES 

ASSOCIATION. 

The A p p e l l e e  d o e s  w i s h  t o  correc t  o n e  m a t t e r  w h i c h  

c o n s i s t e n t l y  a p p e a r s  i n  t h e  I n i t i a l  a n d  R e p l y  B r i e f s  f i l e d  b y  

A p p e l l a n t s .  THE FLORIDA NURSES ASSOCIATION h a s  u n d e r t a k e n  t o  

c h a l l e n g e  t h e  c o n s t i t u t i o n a l i t y  o f  C h a p t e r  85-318 o n  b e h a l f  o f  

S t a  t e - e m p l o y e d  p h y s i c i a n s  ONLY. A p p e l l e e  h a s  n e v e r  t a k e n  t h e  

p o s i t i o n  t h a t  C h a p t e r  85-318,  Laws o f  F l o r i d a  i s  

u n c o n s t i t u t i o n a l  a s  i t  a p p l i e s  t o  a t t o r n e y s ,  n o r  h a s  A p p e l l e e  

a r g u e d  t h a t  p o s i t i o n  i n  i t s  B r i e f .  I n  f a c t ,  A p p e l l e e  v i g o r o u s l y  

o p p o s e d  t h e  i n t e r v e n t i o n  b y  t h e  a t t o r n e y s  i n  t h e  t r i a l  c o u r t .  

(R . -  V o l .  2 ,  p .222-224)  



ISSUE V 

CHAPTER 85-318, LAWS OF F L O R I D A ,  CREATING 
THE SELECTED PROFESSIONAL SERVICE, VIOLATES 
SUBSTANTIVE DUE PROCESS AND I S  UNCONSTITU- 
TIONAL AS APPLIED TO STATE PHYSICIANS. 

The A p p e l l a n t s  a g r e e  t h a t  t h e  l e g i s l a t u r e  o f  t h e  S t a t e  

of  F l o r i d a  mus t  have a  r a t i o n a l  b a s i s  f o r  t h e  e n a c t m e n t  o f  

C h a p t e r  85-318, Laws o f  F l o r i d a .  The d i s a g r e e m e n t  a r i s e s  

b e c a u s e  A p p e l l e e  c l a i m s  t h e r e  i s  no r a t i o n a l  b a s i s  f o r  t h e  - e n  

masse  e x c l u s i o n  o f  S t a t e - employed  p h y s i c i a n s  f rom c a r e e r  s e r v i c e ,  

and i f  t h e r e  i s  a  r e a s o n a b l e  b a s i s  f o r  s u c h  e x c l u s i o n ,  t h e  

bu rden  was and  i s  on  t h e  A p p e l l a n t s  t o  d e m o n s t r a t e  i t  t o  t h e  

t r i a l  c o u r t .  A p p e l l a n t s  a r g u e  t h a t  t h e  S t a t e  had a  r a t i o n a l  

b a s i s  f o r  e x c l u d i n g  p h y s i c i a n s  f rom c a r e e r  s e r v i c e  and t h a t  t h e  

bu rden  i s  on  t h e  A p p e l l e e  ( F N A )  t o  show t h a t  t h e  l e g i s l a t i v e  

c l a s s i f i c a t i o n  was v i o l a t i v e  o f  due  p r o c e s s  g u a r a n t e e s .  

The A p p e l l a n t s  r e l y  h e a v i l y  upon Un i t ed  Yacht  B r o k e r s ,  

I nc .  v. G i l l e s p i ,  377 So.2d 668 ( F l a .  1 9 7 9 ) .  I n  t h a t a  c a s e ,  t h e  

p a r t i e s  a g r e e d  t h a t  t h e r e  were "no s u s p e c t  c l a s s i f i c a t i o n s "  and  

t h e  c o u r t  found  t h a t  t h e r e  were no " f u n d a m e n t a l  r i g h t s  a t  

s t a k e .  " ( a t  page  6 7 1 )  

I n  t h e  c a s e  s u b  j u d i c e ,  t h e r e  i s  a  s u s p e c t  

c l a s s i f i c a t i o n  i n  t h a t  - a l l  S t a t e  employees ,  w i t h  t h e  e x c e p t i o n  

of  t h e  twen ty  two ( 2 2 )  s p e c i f i c a l l y  d e l e t e d  c o n f i d e n t i a l  and 

s u p e r v i s o r y  p o s i t i o n s ,  b e l o n g  t o  c a r e e r  s e r v i c e .  Every h e a l t h  

c a r e  p r o v i d e r  i n  F l o r i d a ' s  employe h a s  t h e  p r o t e c t i o n s  o f  c a r e e r  

s e r v i c e ,  w h e t h e r  o r  n o t  t h e y  a r e  a l l o w e d  t o  engage  i n  c o l l e c t i v e  

b a r g a i n i n g  a c t i v i t i e s .  To s i n g l e  o u t  PHYSICIANS c a n  be n o t h i n g  



l e s s  t h a n  "SUSPECT". A d d i t i o n a l l y ,  F.S. 1 1 0 . 1 0 5  i n s u r e s  t h a t  

S t a t e  e m p l o y e e s  w i l l  b e  g u a r a n t e e d  t h e  f u n d a m e n t a l  r i g h t s  a n d  

p r o t e c t i o n s  o f  career  s e r v i c e .  

I t  i s  t h e  b u r d e n  o f  t h e  S t a t e  t o  p r o v e  t h a t  i t  made n o  

s u s p e c t  c l a s s i f i c a t i o n  when e n a c t i n g  l e g i s l a t i o n  t h a t  a p p e a r s  t o  

a f  f e c t  s i m i l a r l y  s i t u a t e d  p e o p l e  d i f f e r e n t l y .  Me1 t o n  v .  G u n t e r ,  

7 7 3  F.2d 1 5 4 8  ( 1 1 t h  C i r .  1 9 8 5 ) .  The  b u r d e n  i s  n o t  so g r e a t  when 

t h e  l e g i s l a t i o n  i s  e n a c t e d  f o r  p u r e l y  e c o n o m i c  r e a s o n s  a s  i n  

Woods v.  H o l y  C r o s s  H o s p i t a l ,  5 9 1  F.2d 1 1 6 4  ( 5 t h  C i r .  1 9 7 9 ) .  I n  

Clemmons v .  F a s h i n g ,  457 U . S .  9 5 7 ,  1 0 2  S .Ct .  2836 ( 1 9 8 2 ) ,  t h e  

C o u r t  s t a t e d  
The E q u a l  P r o t e c t i o n  C l a u s e  a l lows  t h e  
S t a t e s  c o n s i d e r a b l e  l e e w a y  t o  e n a c t  
l e g i s l a t i o n  t h a t  may a p p e a r  t o  a f f e c t  
s i m i l a r l y  s i t u a t e d  p e o p l e  d i f f e r e n t l y .  
L e g i s l a t u r e s  a r e  o r d i n a r i l y  a s s u m e d  t o  
h a v e  a c t e d  c o n s i t u t i o n a l l y .  Under  
t r a d i t i o n a l  e q u a l  p r o t e c t i o n  p r i n c i p l e  
d i s t i n c t i o n s  n e e d  o n l y  h e  d r a w n  i n  s u c h  
a m a n n e r  a s  t o  b e a r  some r a t i o n a l  
r e l a t i o n s h i p  t o  a l e g i t i m a t e  s t a t e  e n d .  
( a t  p a g e  9 6 3 ) .  

A l t h o u g h  A p p e l l a n t s  a r g u e  t h a t  t h e  L e g i s l a t u r e  

d e t e r m i n e d  a n e e d  t o  a t t r a c t  a n d  r e t a i n  q u a l i f i e d  d o c t o r s  a n d  

t h e r e b y  e n a c t e d  C h a p t e r  85 -318 ,  F l o r i d a  Laws,  t h e r e  i s  n o t h i n g  

i n  t h e  r e c o r d  to  i n d i c a t e  t h a t  t h i s  i s  a u n i q u e  p r o b l e m  w i t h  t h e  

p h y s i c i a n s  e m p l o y e d  b y  t h e  S t a t e  w h i c h  d o e s  n o t  a f f e c t  o t h e r  

S t a t e  h e a l t h  care p r o v i d e r s ,  o r  f o r  t h a t  mat te r  a n y  o t h e r  S t a t e  

e m p l o y e e .  See Woods v. Ho ly  C r o s s  H o s p i t a l  a n d  U n i t e d  Y a t c h  

B r o k e r s ,  I n c .  v .  ~ i l l e s p i e .  



CONCLUSION 

Chap te r  85-318, F l o r i d a  Laws, b e a r s  no r e a s o n a b l e  

r e l a t i o n  t o  a  p e r m i s s i b l e  l e g i s l a t i v e  o b j e c t i v e  and is ,  

t h e r e f o r e ,  d i s c r i m i n a t o r y ,  a r b i t r a r y  and o p p r e s s i v e  a s  i t  i s  

a p p l i e d  t o  S  t a  te-employed p h y s i c i a n s .  

C E R T I F I C A T E  OF  SERVICE 

I HEREBY CERTIFY t h a t  a  t r u e  and c o r r e c t  copy o f  t h e  

f o r e g o i n g  A p p e l l e e ' s  Reply B r i e f  h a s  been f u r n i s h e d  t o  : George 

Drumming, J r . ,  Esq. ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  Depar tment  o f  

Lega l  Af f a i r s ,  The C a p i t o l ,  S u i t e  1501,  T a l l a h a s s e e ,  F l o r i d a  

32301, by m a i l ,  t h i s  1 5 t h  day  o f  Augus t ,  1986. 
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