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PRELIMINARY STATEMENT 

A p p e l l a n t  was t h e  Defendant and Appel lee was t h e  Prosecu t ion  

i n  t h e  Cr im ina l  D i v i s i o n  o f  t h e  C i r c u i t  Cour t  o f  t h e  N ine teen th  J u d i c i a l  

C i r c u i t  i n  and f o r  I n d i a n  R i v e r  County, F l o r i d a .  I n  t h i s  b r i e f ,  t h e  

p a r t i e s  w i l l  be r e f e r r e d  t o  as they  appear b e f o r e  t h i s  Honorable Cour t .  

The f o l  1  owi ng symbol s  w i  11 des i  gnate t h e  a p p r o p r i a t e  p o r t i o n s  

of t h e  r e c o r d :  

" R "  Record on Appeal 



STATEMENT OF THE CASE 

The Appe l l  a n t  hereby adopts and r e a l  1 eges t h e  Statement o f  

t h e  Case as s e t  f o r t h  i n  t h e  A p p e l l a n t ' s  I n i t i a l  B r i e f .  



STATEMENT OF THE FACTS 

The Appel 1 a n t  hereby adopts and r e a l  1 eges t h e  Sta tement  o f  

t h e  Fac ts  as s e t  f o r t h  i n  t h e  A p p e l l a n t ' s  I n i t i a l  B r i e f .  



ARGUMENT 

POINT I 

THE TRIAL COURT ERRED IN DENYING THE APPELLANT'S MOTION TO SUPPRESS 
BECAUSE THE TRIAL COURT FOUND THAT THE CONDUCT OF THE LAW ENFORCEMENT 
AUTHORITIES I N  EXCLllD I N G  AND PRECLUD ING THE APPELLANT FROM CONSLILTING 
WITH HIS ATTORNEY PRIOR TO THE MAKING OF THE APPELLANT'S STATEMENT DID NOT 
CONSTITUTE A  VIOLATION OF THE APPELLANT'S FIFTH AMENDMENT AND SIXTH 
AMENDMENT RIGHTS UNDER THE CONSTITUTION OF THE UNITED STATES AND D I D  NOT 
DENY THE APPELLANT DUE PROCESS OF LAW UNDER ARTICLE I, SECTION 9  OF THE 
FLORIDA CONSTITUTION CONTRARY TO THE RULE OF LAW SET FORTH I N  
HALIBURTON VS. STATE. 

It i s  i n i t i a l l y  c l e a r  t h a t  t he  t r i a l  c o u r t ' s  f i n d i n g  o f  f a c t  

come t o  t h e  Appe l l a te  c o u r t  w i t h  a  p resu~ i ip t ion  o f  co r rec tness  which w i l l  

no t  be s e t  as ide un less  t h e r e  i s  no b a s i s  f o r  t he  f i n d i n g s  o f  f a c t  i n  

t he  Record on Appeal . A d d i t i o n a l l y  , i t  i s  a1 so c l e a r  t h a t  t h e r e  e x i s t e d  

s u f f i c i e n t  evidence i n  t h e  Record i n  suppor t  o f  t h e  t r i a l  c o u r t ' s  

f i n d i n g s .  The t r i a l  judge s p e c i f i c a l l y  found .in h i s  f i n d i n g s  o f  f a c t  and 

conc lus ions o f  law t h a t  t h e  A p p e l l a n t ' s  a t t o rney  was prec luded f rom hav ing 

access and c o n t a c t  w i t h  t h e  Appe l l an t .  The t r i a l  c o u r t  a1 so found t h a t  

t he  law enforcement a u t h o r i t i e s  had re fused  t o  n o t i f y  t he  Appe l l an t  t h a t  

h i s  a t t o r n e y  had requested t o  speak w i t h  t h e  Appe l lan t .  (R 727) 

The evidence which was presented t o  t h e  t r i a l  c o u r t  i n  

support  of t h e  Appel 1  a n t ' s  Mot ion t o  Suppress h i  s  con fess ion  es tab l  i shed 

t h a t  t h e  Appe l lan t  was a r r e s t e d  on February 27, 1985, a t  approx imate ly  

6:15 A.M. (R 542, 543) The Appe l lan t  was then taken t o  t h e  D e t e c t i v e  

Bureau which a d j o i n s  t h e  I n d i a n  R iver  County Deten t ion  Center a t  7:00 A.M. 

(R 544) Thereaf ter ,  t h e  Appe l l an t  on numerous occasions was adv ised o f  

h i s  r i g h t s  and t he  Appe l l an t  acknowledged h i s  r i g h t s .  The Appe l l an t  never 

asked t o  c o n s u l t  w i t h  an a t t o rney ,  and, i n  f a c t ,  a f t e r  be ing  adv ised o f  

h i s  r i g h t s  t o  counsel i n d i c a t e d  t h a t  he would con t i nue  making h i s  

statement i n  t h e  absence o f  h i s  counsel . (R 612, 618) Based upon a  



s t i p u l a t i o n  between t h e  p a r t i e s ,  i t  was agreed t h a t  Sherry Heard w i t h  t h e  

O f f i c e  o f  t h e  P u b l i c  Defender o f  t h e  Nineteenth J u d i c i a l  C i r c u i t ,  was 

con tac ted  a t  9:00 A.M. and adv ised t h a t  t h e  Appe l lan t  had been a r res ted .  

She con tac ted  t h e  O f f i c e  o f  t h e  P u b l i c  Defender and in fo rmed them of t h a t  

f a c t .  (R 468-469) A t  approx imate ly  9:00 A.M. A s s i s t a n t  Publ i c  Defender 

Clyde K i l l e r  spoke w i t h  law enforcement o f f i c i a l s  a t  t h e  I n d i a n  R i ve r  

County Deten t ion  Center and i n q u i r e d  as t o  t h e - a r r e s t s  which had been made 

i n  t h e  Boyd case. (R 517, 518) 

A t  approx imate ly  11:40 A.M. t h e  Appe l lan t  commenced a  

po lygraph ic  examinat ion which was o f f e r e d  t o  him. (R 545) A t  2:00 t o  

2:25 P.M. Ass i s tan t  P u b l i c  Defender Clyde K i l l e r  a r r i v e d  a t  t h e  I n d i a n  

R iver  County De ten t i on  Center and requested t o  speak w i t h  t h e  Appe l lan t .  

(R 519, 520) The tape  o f  t h e  A p p e l l a n t ' s  confession began a t  2:22 P.M. 

(R 650) S h o r t l y  a f t e r  t h e  Appe l lan t  commenced h i s  statement he was a1 lowed 

an oppo r tun i t y  t o  v i s i t  w i t h  t h i s  w i f e  a f t e r  which he con t inued  making t h e  

statement which was sought t o  be suppressed. (R 650, 651) It should be 

noted t h a t  t h e  t r i a l  c o u r t  s p e c i f i c a l l y  found t h a t  t h i s  occurred a t  2:22 

P.M. and t h a t  A s s i s t a n t  P u b l i c  Defender Clyde K i l l e r  was re fused  t h e  r i g h t  

t o  meet w i t h  t h e  Appe l lan t  by t h e  law enforcement a u t h o r i t i e s  a t  t h e  

I n d i a n  R iver  County Deten t ion  Center.  (R 520, 721, 727) 

A s s i s t a n t  P u b l i c  Defender Clyde K i l l e r  then spoke w i t h  t h e  

A p p e l l a n t ' s  co-defendant and was in formed t h a t  t h e  Appe l l an t  was i n  t h e  

process o f  making h i s  statement t o  t h e  de tec t i ves .  (R 523) A t  t h a t  t ime  

t he  Ass i s tan t  Publ i c  Defender was again denied access t o  t h e  Appel l a n t .  (R 

524) The Record revea l s  t h a t  an o f f i c i a l  a t  t h e  I n d i a n  R i ve r  County 

Deten t ion  Center to1  d  t h e  A s s i s t a n t  Publ i c  Defender, Clyde K i  11 e r  



"Well , K i l l e r ,  we c a n ' t  do t h a t .  The d e t e c t i v e  a r e n ' t  f i n i s h e d  

w i t h  him y e t .  I ' m  s o r r y . "  (R 524) 

Therea f te r ,  t h e  A s s i s t a n t  P u b l i c  Defender spoke w i t h  t h e  

S ta te  A t to rney  a t  approx imate ly  4:40 P.M. and asked them t o  "suspend 

speaking w i t h  t h e  defendant."  (R 525) The Ass i s tan t  S t a t e  A t to rney  

in formed t h e  A s s i s t a n t  P u b l i c  Defender t h a t  he would n o t  t e l l  t h e  

de tec t i ves  o f  h i s  request  t o  meet w i t h  t h e  Appe l lan t .  (R 526) The 

Ass i s tan t  P u b l i c  Defender went t o  t h e  l o c a l  judge a t  5:15 P.M. and 

complained o f  t h e  den ia l  o f  h i s  r i g h t  t o  meet w i t h  t h e  Appe l lan t .  He was 

in formed t h a t  a t  t h e  F i r s t  Appearance which had been p rev ious l y  s e t  f o r  

5:00 P.M. was be ing  con t inued  u n t i l  6:00 P.M. because t he  Appe l lan t  had 

no t  y e t  f i n i s h e d  t a l k i n g  w i t h  t h e  de tec t i ves .  (R 527) The A s s i s t a n t  

P u b l i c  Defender was p rov ided  w i t h  an oppo r tun i t y  t o  speak w i t h  t he  

Appe l lan t  f o r  t he  f i r s t  t i m e  a t  6:00 P.M. (R 526) 

The A p p e l l a n t ' s  Mot ion t o  Suppress was denied by t h e  t r i a l  

c o u r t  because t h e  t r i a l  c o u r t  f e l t  t h a t  i t  was bound by t h e  dec i s i on  o f  

the  Un i t ed  S ta tes  Supre~iie Cour t  i n  t h e  mat te r  o f  Moran vs.  Burb ine,  106 

S. C t .  1135 (1986).  I n  Burb ine  (supra) ,  an a t t o rney ,  con tac ted  by 

Burb i  ne'  s s i  s t e r  on h i  s  behal f b u t  w i t h o u t  h i s  knowl edge c a l l  ed t h e  po l  i c e  

s t a t i o n  and was t o l d  t h a t  Burb ine would n o t  be quest ioned u n t i l  t h e  

f o l l  owing day. Less than an hour l a t e r ,  a f t e r  Miranda warnings, t h e  

pol  i c e  began a  s e r i e s  o f  i n t e r r o g a t i o n s  t h a t  r e s u l t e d  i n  t h r e e  ( 3 )  s igned 

statements where in  Burb ine admi t ted  t o  t he  murder. The Cour t  h e l d  t h a t  

n e i t h e r  t he  po l  i c e  con tac t ,  nor Burb i  ne'  s  ignorance o f  t h e  a t t o rney  ' s  

e f f o r t s  t o  reach him, undermined t h e  waiver  o f  h i s  F i f t h  Amendment R igh ts  

so t o  r e q u i r e  exc lus ion  o f  t h e  statements.  The Cour t  cons idered t h e  

pol  i c e  con tac t  i r r e l  evant s i  nce i t  found t h a t  knowl edge o f  t h e  a t t o rney  ' s  



te lephone c a l l  was n o t  e s s e n t i a l  t o  a  knowing and i n t e l l i g e n t  waiver  o f  

Bu rb ine ' s  Miranda r i  ghts .  I n  a d d i t i o n ,  t h e  Cour t  found t h a t  Bu rb ine ' s  

S i x t h  Amendment r i g h t  t o  counsel had n o t  a t tached  because t he  government 

had n o t  committed i t s e l f  t o  p rosecu t ion  a t  t h e  t ime  t h e  statements were 

made. The Cour t  a l s o  found t h a t  t h e r e  e x i s t e d  no Four teenth Amendment 

v i o l a t i o n .  The Cour t  s p e c i f i c a l  l y  s ta ted ,  however, t h a t  i t s '  dec i  s i on  

does no t  d i s a b l e  " t he  S ta tes  f rom adopt ing d i f f e r e n t  requi rements f o r  t h e  

conduct o f  i t ' s  employees and o f f i c i a l  s  as a  mat te r  o f  s t a t e  law",  a t  page 

1148. 

I n  H a l i b u r t o n  vs. S ta te ,  12 F l a .  Weekly 507 ( F l a .  1987) t h e  

S ta te  contended t h a t  t h e  conduct a t  i s sue  was l e s s  eggregious than  i n  

Burbine, and d i d  n o t  r i s e  t o  t h e  1  eve1 o f  a  due process v i o l  a t i o n  s i nce  

t he  p o l i c e  d i d  n o t  m i s i n fo rm  o r  deceive Hal i b u r t o n ' s  a t t o rney  as t o  h i s  

c l i e n t ' s  s t a t u s .  Th i s  Cour t  s p e c i f i c a l l y  d isagreed w i t h  t h a t  p o s i t i o n .  

'This Cour t  he ld ,  c i t i r r g  J u s t i c e  Stevens'  d i s s e n t  i n  Burb ine  "any 

d i s t i n c t i o n  between decept ion accomplished by means o f  an omission o f  a  

c r i t i c a l l y  impo r tan t  f a c t  and decep t ion  by means o f  a  misleadirrg statement 

i s  s imply untenable. "  Fu r the r ,  t h i s  Cour t  he ld ,  " t he re  can be no 

c o n s t i t u t i o n a l  d i s t i n c t i o n  . . . between a  decep t i ve  m i  ss ta te~ i ien t  and t h e  

concealment by t h e  po l  i c e  o f  t h e  c r i t i c a l  f a c t  t h a t  an a t t o rney  r e t a i n e d  

by t h e  accused o r  h i s  f a m i l y  has o f f e r e d  ass is tance,  e i t h e r  by te lephone 

o r  i n  person." Th i s  Cour t  a l s o  noted t h a t  t h e  a t t o rney  n o t  on ly  

te lephoned t h e  p o l i c e  s t a t i o n  as t o  t h e  s t a t u s  o f  h i s  c l i e n t ,  b u t  

subsequently a r r i  ved a t  t h e  s t a t i o n  and requested access w i t h  h i s  c l  i e n t  

e x a c t l y  as i n  t h e  case sub j u d i c e .  H a l i  bu r ton  was n o t  t o l d  o f  t h e  

a t t o r n e y ' s  presence o r  reques t .  The p o l i c e  s i m i l a r l y  re fused  access w i t h  

t he  c l i e n t .  Th is  Cour t  he ld  t h a t  t h i s  conduct v i o l a t e d  t h e  due process 



p r o v i s i o n  o f  A r t i c l e  I, Sect ion  9 o f  t h e  F l o r i d a  C o n s t i t u t i o n .  Again, 

agreeing w i t h  J u s t i c e  Stevens, t h i s  Court  he ld  t h a t  "due process r e q u i r e s  

f a i r n e s s ,  i n t e g r i t y  and honor i n  t h e  ope ra t i on  o f  t h e  c r i m i n a l  j u s t i c e  

system, and i n  i t  ' s  t rea tment  o f  t h e  c i t i z e n s  c a r d i n a l  c o n s t i t u t i o n a l  

p r o t e c t i o n s . .  . Pol i c e  i n t e r f e r e n c e  i n  t h e  a t t o r n e y - c l i e n t  r e l a t i o n s h i p  i s  

t he  t ype  o f  governmental misconduct on a  mat te r  o f  c e n t r a l  importance t o  t h e  

a d m i n i s t r a t i o n  o f  j u s t i c e  t h a t  t h e  Due Process Clause p r o h i b i t s . .  . J u s t  as 

t he  government cannot conceal from a  suspect m a t e r i a l  and excu lpa to ry  

evidence, so t o o  t h e  government cannot conceal f rom a  suspect t h e  m a t e r i a l  

f a c t  o f  h i s  a t t o r n e y ' s  communication." As such i t  i s  c l e a r  t h a t  t h e  t r i a l  

c o u r t  e r r e d  i n  denying t h e  A p p e l l a n t ' s  Mot ion t o  Suppress. 

WHEREFORE, t he  Appe l lan t  r e s p e c t f u l l y  reques ts  t h a t  t h i s  

Honorable Cour t  remand t h e  mat te r  t o  t he  t r i a l  c o u r t  f o r  a  new t r i a l  w i t h  

i n s t r u c t i o n s  t o  en te r  an Order g r a n t i n g  t he  A p p e l l a n t ' s  Mot ion t o  

Suppress. 



CONCLUSION 

For t he  fo rego ing  reasons, t h e  Appe l lan t  would r e s p e c t f u l l y  

request  t h a t  t h i s  Honorable Cour t  en te r  an Order vaca t ing  t h e  sentence, 

r e v e r s i n g  t h e  Judgment and remanding t h e  ma t te r  t o  t h e  t r i a l  c o u r t  f o r  a  

new t r i a l  , w i t h  i n s t r u c t i o n s  t o  en te r  an Order g r a n t i n g  t h e  A p p e l l a n t ' s  

Mot ion t o  Suppress. 
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