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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  A p p e l l a n t  and  t h e  d e f e n d a n t ,  and  Respon- 

d e n t  was t h e  A p p e l l e e  a n d  t h e  p r o s e c u t i o n  i n  t h e  C r i m i n a l  

D i v i s i o n  o f  t h e  N i n e t e e n t h  J u d i c i a l  C i r c u i t ,  i n  and for  S t .  L u c i e  

County ,  F l o r i d a .  I n  t h e  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  

a s  t h e y  a p p e a r  b e f o r e  t h i s  Honorab l e  C o u r t  of Appeal .  

The f o l l o w i n g  s'ymbols w i l l  be  u sed :  

"A" Appendix 



STATEMENT OF THE CASE AND FACTS 

I n  t h e  t r i a l  c o u r t ,  P e t i t i o n e r  was c o n v i c t e d  o f  two c o u n t s  

o f  a t t e m p t e d  f i r s t - d e g r e e  murder  and two c o u n t s  o f  r o b b e r y  ( A l ) .  

P e t i t i o n e r  was  s e n t e n c e d  t o  t w o  c o n s e c u t i v e  f o r t y  ( 4 0 )  y e a r  

s e n t e n c e s  and t w o  c o n c u r r e n t  f o r t y  ( 4 0 )  y e a r  s e n t e n c e s .  ~ e t i -  

t i o n e r  a p p e a l e d  h i s  c o n v i c t i o n s  and s e n t e n c e s .  

P e t i t i o n e r ' s  c o n v i c t i o n s  f o r  a t t e m p t e d  f i r s t - d e g r e e  m u r d e r  

were e n h a n c e d  f rom f i r s t - d e g r e e  f e l o n i e s  t o  l i f e  f e l o n i e s  on  t h e  

b a s i s  t h a t  a  weapon o r  f i r e a r m  was  u s e d  ( A l ) .  T h e  i n f o r m a t i o n  

h a d  c h a r g e d  t h a t  t h e  t w o  o f f e n s e s  were e a c h  c o m m i t t e d  w i t h  a  

" b l u n t  i n s t r u m e n t "  ( A l ) .  The  v e r d i c t  f o r  e a c h  c h a r g e  r e a d :  

" G u i l t y  o f  A t t e m p t e d  F i r s t  D e g r e e  Murder  a s  c h a r g e d n  ( A l ) .  On 

a p p e a l ,  t h e  d i s t r i c t  c o u r t  h e l d  t h a t  t h e  j u r y  had made a  s p e c i f i c  

f i n d i n g  t h a t  t h e  o f f e n s e s  were commit ted  w i t h  t h e  u s e  o f  a  weapon 

(A21 

T h e  t r i a l  c o u r t  gave  s e v e r a l  r e a s o n s  f o r  d e p a r t i n g  f rom t h e  

s e n t e n c i n g  g u i d e l i n e s .  l T h e  d i s t r i c t  c o u r t  h e l d  t h a t  "Appel- 

l a n t  was a n  h a b i t u a l  f e l o n y  o f f e n d e r "  a n d  " T h a t  t h e  crimes were 

c o m m i t t e d  i n  a  c o l d  a n d  c a l c u l a t e d  m a n n e r  l e a v i n g  p e r m a n e n t  

d i s a b l i n g  i n j u r i e s "  were v a l i d  r e a s o n s  f o r  d e p a r t u r e  ( A 3 , 4 ) .  The 

d i s t r i c t  c o u r t  a l s o  h e l d  t h a t  a  d e f e n d a n t ' s  c l e a r  and  p r e s e n t  

d a n g e r  t o  s o c i e t y  was e q u i v a l e n t  t o  f i n d i n g  t h a t  a  s e n t e n c e  would 

n o t  b e  s u f f i c i e n t l y  l o n g  t o  a c c o m p l i s h  r e a s o n a b l e  r e h a b i l i t a t i o n  

a n d  c o u l d  b e  a n  a c c e p t a b l e  r e a s o n  f o r  d e p a r t u r e  ( A 3 ) .  T h e  

d i s t r i c t  c o u r t  a l s o  h e l d  t h a t  d e t e r r e n c e  t o  o t h e r s  was  n o t  a  

1 T h e s e  r e a s o n s  were n e v e r  p l a c e d  i n  w r i t i n g .  However,  t h e  
t r i a l  c o u r t  d i d  g i v e  t h r e e  r e a s o n s  f o r  d e p a r t u r e  a t  s e n t e n c -  
i n g  (A6-7). 



v a l i d  r e a s o n  f o r  d e p a r t u r e  (Ad) .  The c o u r t  t h e n  c o n c l u d e d  t h a t  

t h e  s t a t e  had c a r r i e d  i t s  bu rden  o f  showing  b e y o n d  a r e a s o n a b l e  

d o u b t  t h a t  t h e  a b s e n c e  o f  t h e  i n v a l i d  r e a s o n s  w o u l d  n o t  h a v e  

a f f e c t e d  t h e  d e p a r t u r e  s e n t e n c e  ( A 4 ) .  

On J u l y  1 6 ,  1986 ,  t h e  F o u r t h  D i s t r i c t  i s s u e d  i t s  d e c i s i o n  i n  

t h e  form o f  a n  amended  o p i n i o n  ( A l - 4 ) .  P e t i t i o n e r  t h e r e a f t e r  

f i l e d  t h e  i n s t a n t  c a u s e  i n  t h i s  C o u r t .  

SUMMARY OF THE ARGUMENT 

I n  t h e  i n s t a n t  c a s e ,  t h e  i n f o r m a t i o n  c h a r g e d  t h a t  P e t i t i o n e r  

h a d  c o m m i t t e d  a t t e m p t e d  f i r s t  d e g r e e  m u r d e r  w i t h  a " b l u n t  

i n s t r u m e n t " .  T h e  j u r y  r e t u r n e d  a v e r d i c t  o f  " G u i l t y . . . a s  

~ h a r g e d . ~  The d i s t r i c t  c o u r t  h e l d  t h a t  t h i s  was a s u f f i c i e n t  

f i n d i n g  by  t h e  j u r y  t h a t  P e t i t i o n e r  h a d  u s e d  a weapon i n  t h i s  

commission o f  t h e  o f f e n s e  a s  t o  j u s t i f y  enhancement  o f  t h e  f e l o n y  

f r o m  a f i r s t - d e g r e e  f e l o n y  t o  a l i f e  f e l o n y .  S u c h  a h o l d i n g  

c o n f l i c t s  w i t h  S t a t e  v .  O v e r f e l t ,  457  So .2d  1 3 8 5  ( F l a .  1 9 8 4 ) ;  

S t r e e t e r  v .  S t a t e ,  416 So.2d 1203  ( F l a . 3 d  DCA 1 9 8 2 ) ;  and Clemon 

v. S t a t e ,  473 So.2d 271 ( F l a . 3 d  DCA 1 9 8 5 ) .  

By h o l d i n g  t h a t  t h e  t r i a l  c o u r t  may d e p a r t  f rom t h e  s e n t e n c -  

i n g  g u i d e l i n e s  b e c a u s e  a d e f e n d a n t  i s  a n  " h a b i t u a l  f e l o n y  

o f f e n d e r " ,  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n ,  a s  t h e  d i s t r i c t  

a c k n o w l e d g e s ,  c o n f l i c t s  w i t h  V i c k n a i r  v .  S t a t e ,  483 So.2d 896 

( F l a . 5 t h  DCA 1 9 8 6 ) .  

By h o l d i n g  t h a t  a t r i a l  c o u r t  may d e p a r t  b e c a u s e  a d e f e n d a n t  

is a d a n g e r  t o  s o c i e t y ,  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  c o n f l i c t s  

w i t h  H e s t o n  v .  S t a t e ,  FLW ( F l a . 2 d  DCA J u n e  1 3 ,  

M a r t i n e z - D i a z  v. S t a t e ,  484 So.2d 633  ( F l a . 2 d  DCA 1 9 8 6 ) ;  Sabb  v. 



S t a t e ,  479  S o . 2 d  8 4 5  ( F l a . l s t  DCA 1 9 8 5 ) ;  B r o o k s  v. S t a t e ,  456 

S o . 2 d  1 3 0 5  ( F l a - 1 s t  DCA 1 9 8 4 ) ;  a n d  Burch v. S t a t e ,  462 So.2d 548 

( F l a . l s t  DCA 1 9 8 5 ) .  

By h o l d i n g  t h a t  t h e  t r i a l  c o u r t  may d e p a r t  f rom t h e  s e n t e n c -  

i n g  g u i d e l i n e s  b e c a u s e  t h e  a t t e m p t e d  f i r s t - d e g r e e  m u r d e r s  a n d  

r o b b e r i e s  were commit ted  i n  a c o l d  and c a l c u l a t e d  manner  l e a v i n g  

d i s a b l i n g  i n j u r i e s ,  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  c o n f l i c t s  w i t h  

C a r n e y  v .  S t a t e ,  4 5 8  S o . 2 d  1 3  ( F l a . l s t  DCA 1 9 8 4 )  and S t a t e  v. - 
M i s c h l e r ,  ( F l a .  

T h i s  C o u r t  s h o u l d  r e v i e w  t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  

i n  t h e  e x e r c i s e  o f  i t s  ce r t io ra r i  j u r i s d i c t i o n  t o  r e s o l v e  t h e s e  

c o n f l i c t s .  



ARGUMENT 

POINT INVOLVED 

THE DECISION OF THE FOURTH DISTRICT COURT OF 
APPEAL EXPRESSLY AND DIRECTLY CONFLICTS WITH 
DECISIONS OF OTHER DISTRICT COURTS OF APPEAL 
AND WITH DECISIONS OF THIS COURT. 

P e t i t i o n e r  i n v o k e s  t h i s  C o u r t ' s  " c o n f l i c t n  j u r i s d i c t i o n  

u n d e r  A r t i c l e  F l o r i d a  C o n s t i t u t i o n  a n d  

F1a.R.App.P. 9 . 0 3 0 ( a ) ( 2 ) ( i v ) .  S a i d  r u l e  p r o v i d e s  t h a t  r e v i e w  may 

b e  s o u g h t  o f  " d e c i s i o n s  o f  d i s t r i c t  c o u r t s  o f  a p p e a l  t h a t :  ( i v )  

e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t  w i t h  a d e c i s i o n  o f  a n o t h e r  

d i s t r i c t  c o u r t  o f  a p p e a l  o r  o f  t h e  S u p r e m e  C o u r t  o n  t h e  same 

q u e s t i o n  o f  l a w . "  

A t  b a r ,  t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  e x p r e s s l y  and  

d i r e c t l y  c o n f l i c t s  w i t h  o t h e r  d e c i s i o n s  o n  t h e  same q u e s t i o n  o f  

l a w  i n  s e v e r a l  i n s t a n c e s .  

F i r s t ,  t h e  d i s t r i c t  c o u r t  h e l d  t h a t  P e t i t i o n e r ' s  c o n v i c t i o n  

c o u l d  b e  r e c l a s s i f i e d  p u r s u a n t  t o  § 7 7 5 . 0 8 7 ( l ) ( a ) ,  - F l a .  S t a t .  

( 1 9 8 3 ) ,  f o r  t h e  u s e  o f  a  w e a p o n  w h e r e  t h e  i n f o r m a t i o n  c h a r g e d  

t h a t  t h e  o f f e n s e  w a s  c o m m i t t e d  " w i t h  a  b l u n t  i n s t r u m e n t n  a n d  

w h e r e  t h e  j u r y  r e t u r n e d  a v e r d i c t  o f :  " G u i l t y  o f  A t t e m p t e d  F i r s t  

Deg ree  Murder ,  a s  c h a r g e d . "  ( A l )  . P e r m i t t i n g  e n h a n c e m e n t  u n d e r  

t h e s e  c i r c u m s t a n c e s  c r e a t e s  c o n f l i c t  w i t h  t h e  d e c i s i o n s  - i n  S t a t e  

v .  O v e r f e l t ,  4 5 7  S o .  2d 1 3 8 5  ( F l a .  1 9 8 4 ) ;  S t r e e t e r  v. S t a t e ,  416 

S o . 2 d  1 2 0 3  ( F l a . 3 d  DCA 1 9 8 2 ) ;  and  Clemon v .  S t a t e ,  473  So.2d 271  

( F l a . 3 d  DCA 1 9 8 5 ) .  I n  - O v e r f e l t  t h i s  C o u r t  s t a t e d :  

T h e  d i s t r i c t  c o u r t  h e l d ,  a n d  w e  a g r e e ,  " t h a t  
b e f o r e  a t r i a l  c o u r t  may e n h a n c e  a d e f e n d a n t ' s  
s e n t e n c e  o r  a p p l y  t h e  m a n d a t o r y  minimum 
s e n t e n c e  f o r  a u s e  o f  a f i r e a r m ,  t h e  j u r y  m u s t  
make a  f i n d i n g  h im  g u i l t y  o f  a  c r i m e - w h i c h  
i n v o l v e s  a  f i r e a r m  o r  by  a n s w e r i n g  a  s p e c i f i c  



q u e s t i o n  o f  a s p e c i a l  v e r d i c t  fo rm s o _ i n d i c a t -  
9". . . . To a l low a j u d g e  t o  f i n d  t h a t  a n  
a c c u s e d  a c t u a l l y  p o s s e s s e d  a f i r e a r m  when 
c o m m i t t i n g  a f e l o n y  i n  o r d e r  t o  a p p l y  t h e  
e n h a n c e m e n t  o r  manda to ry  s e n t e n c i n g  p r o v i s i o n s  
o f  s e c t i o n  775.087 would b e  a n  i n v a s i o n  o f  t h e  
j u r y ' s  h i s t o r i c a l  f u n c t i o n . . . .  

T h u s ,  O v e r f e l t  h o l d s  t h a t  S 7 7 5 . 0 8 7  may n o t  b e  u t i l i z e d  u n l e s s  

t h e r e  i s  a s p e c i f i c  j u r y  f i n d i n g  t h a t  a weapon  o r  f i r e a r m  was 

u s e d  i n  t h e  commiss ion  o f  t h e  o f f e n s e .  I n  t h e  p r e s e n t  case t h e  

j u r y  v e r d i c t  d i d  n o t  make t h e  s p e c i f i c  r e q u i s i t e  f i n d i n g  t h a t  a 

weapon ,  a s  o p p o s e d  t o  a b l u n t  i n s t r u m e n t ,  was u s e d  i n  t h e  

c o m m i s s i o n  o f  t h e  o f f e n s e .  C o n s e q u e n t l y  t h e  d e c i s i o n  i n  t h i s  

case c o n f l i c t s  w i t h  t h i s  C o u r t ' s  d e c i s i o n  i n  O v e r f e l t .  

I n  S t r e e t e r  v. S t a t e ,  ( F l a . 3 d  DCA 1 9 8 2 ) ,  t h e  

T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  h e l d  t h a t  a s  a p r e d i c a t e  t o  

r e c l a s s i f i c a t i o n  u n d e r  S 7 7 5 . 0 8 7  t h e  j u r y  m u s t  d e c i d e  beyond a 

r e a s o n a b l e  d o u b t  t h a t  t h e  d e f e n d a n t  u s e d  a f i r e a r m  o r  weapon  

d u r i n g  t h e  commiss ion  o f  a f e l o n y .  I n  a d d i t i o n ,  t h e  same c o u r t  

i n  Clemon v.  , S t a t e ,  473 So.2d 271  ( F l a . 3 d  DCA 1 9 8 5 ) ,  d i s a p p r o v e d  

t h e  e n h a n c e m e n t  o f  a s e n t e n c e  f o r  t h e  u s e  o f  a d e a d l y  weapon  

where  n e i t h e r  t h e  i n f o r m a t i o n  n o r  v e r d i c t  e x p l i c i t l y  r e f e r r e d  t o  

t h e  u s e  o f  a d e a d l y  weapon, e v e n  t hough  t h e  i n f o r m a t i o n  r e a d  t h a t  

t h e  d e f e n d a n t  c o m m i t t e d  a r o b b e r y  w h i l e  c a r r y i n g  a weapon  

s p e c i f y i n g  a k n i f e ,  a n d  t h e  d e f e n d a n t  was f o u n d  g u i l t y  a s  

c h a r g e d .  C o n s e q u e n t l y ,  b o t h  S t r e e t e r  and Clemon c o n f l i c t  w i t h  

t h e  i n s t a n t  d e c i s i o n  w h e r e  r e c l a s s i f i c a t i o n  was u p h e l d  e v e n  

t hough  t h e r e  was no  s p e c i f i c  j u r y  f i n d i n g ,  o r  what  c a n  b e  l a b l e d  



a specific finding by combined analysis of the information and 

jury verdict, that Petitioner used a weapon in the commission of 

the offense. 

The district court also held that Petitioner nwas an 

habitual felony offendern was a proper reason for departure from 

the guidelines (A3). In its decision the district court acknow- 

ledged that there was conflicting authority on the validity of 

this reason for departure. The district court cited decisions 

from the First and Second Districts to show that the reason for 

departure was valid but then the court said "But see Vicknair v. 

State, 483 So.2d 896 (Fla.5th DCA 1986)." (A3). Such a "but see" 

citation is the functional equivalent of a certification of 

direct conflict with decisions of other district courts of 

appeal, which bas is also establishes this Court's discretionary 

jurisdiction to review the decision in petitioner's case. In 

holding that Petitioner "was an habitual felony offendern was a 

proper reason for departure the district court's decision 

conflicts with Vicknair, supra. - 
The district court also held that the following was an 

acceptable reason for departure: 

It was necessary to remove appellant from 
society as he presented a clear and present 
danger thereto. This is equivalent to a 
finding that a sentence within the guidelines 
would not be sufficiently long to accomplish 
reasonable rehabilitation, which is ordinarily 
an acceptable reason for departure. 



In stating that aggravation of Petitioner's sentence would be 

valid because he presents a danger to society the district 

court's decision conflicts with the Second District's decision in 

Heston v. State, 11-FLW 1344 (Fla.2d DCA June 13, 1986), where 

society's "right to be protected" from the defendant was not a 

proper reason for departure, and Martinez-Diaz v. State, 484 

So.2d 633 (Fla.2d DCA 1986) where the fact that the defendant "is 

a threat to the people and property of the State of Florida" was 

held to be an improper reason for departure. Holding this reason 

as valid is also in express and direct conflict with the decision 

in Sabb v. State, 479 So.2d 845 (Fla.lst DCA 1985), where the 

First District held that a defendant's "threat to society1' was an 

impermissible reason to depart from the guidelines. Also, the 

district court's decision that a departure would be warranted 

where "the guidelines would not be sufficiently long to accomp- 

lish reasonable rehabilitation" is in direct conflict with the 

First District's decisions in Bur.ch v. State, 462 So.2d 548 

(Fla.lst DCA 1985) and Brooks v. State, 456 So.2d 1305,1307 

(Fla.lst DCA 1984), where need for rehabilitation was held not to 

be a proper reason for departure when the departure decision does 

not involve deviation from a non-prison guideline sanction. 2 

Finally, the district court held that because the attempted 

first degree murders and robberies were "committed in a cold and 

calculated manner leaving disabling injuries" departure was 

warranted (A4). This in direct conflict with State v. Mischler, 

In the present case it is facially impossible for Peti- 
tioner's recommended guideline sentence for two attempted 
first degree murders and two robberies to involve a non- 
prison sanction. 



488 So.2d 523 (Fla. 1986), which holds that departure cannot be 

based on an inherent component of the crime and with Carney v. 

State, 458 So.2d 13 (Fla-1st DCA 1984) where premeditation was 

found to be an inherent component of robbery, thus an improper 

reason for departure. Accordingly, this Court has discretionary 

jurisdiction to review the decision in Petitioner's case on this 

basis also. Article V, §(3)(b)(3), Florida Constitution. 

This Court should exercise its discretion to accept juris- 

diction to maintain uniformity among the district courts as to 

what constitutes a specific jury finding so as to permit reclas- 

sification of an offense for the use of a weapon, and to maintain 

uniformity as to whether certain reasons constitute valid reasons 

to justify a sentencing guideline departure. The kind of 

inter-district conflict which is demonstrated here is precisely 

the type of matter which can only be resolved by this Court. 

Therefore, this Court should accept jurisdiction of this cause 

and proceed to dispose of the issues after briefing on the merits 

by the parties. 



CONCLUSION 

WHEREFORE, based on the foregoing reasons, Petitioner 

respectfully requests this Honorable Court to exercise its 

certiorari jurisdiction to review the decision of the district 

court . 
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