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PREFACE 

Appe l l an t /Defendan t ,  Sou the rn  B e l l  Telephone and Te legraph  

Company was t h e  Defendant  i n  t h e  t r i a l  c o u r t  and A p p e l l a n t  i n  

t h e  Uni ted  S t a t e s  C o u r t  o f  Appeal and w i l l  be  r e f e r r e d  t o  i n  

t h i s  B r i e f  a s  "Southern  B e l l " .  C i t a t i o n s  t o  Sou the rn  B e l l ' s  

i n i t i a l  b r i e f  w i l l  be made w i t h  t h e  l e t t e r  "AB" fo l lowed  by t h e  

page number. A p p e l l e e / P l a i n t i f f ,  AFM C o r p o r a t i o n  was t h e  

P l a i n t i f f  i n  t h e  t r i a l  c o u r t  and t h e  Appe l l ee  i n  t h e  Uni ted  

S t a t e s  C o u r t  o f  Appeal o f  t h e  E l e v e n t h  C i r c u i t  and w i l l  be 

r e f e r r e d  t o  i n  t h i s  B r i e f  a s  "AFM". Amicus C u r i a e ,  The Academy 

of  F l o r i d a  T r i a l  Lawyers, w i l l  be r e f e r r e d  t o  a s  " t h e  Academy". 

The Cour t  o f  Appeals  o f  t h e  E l e v e n t h  C i r c u i t  w i l l  be r e f e r r e d  t o  

a s  t h e  "E leven th  C i r c u i t " .  



STATEMENT O F  THE FACTS AND THE CASE 

The Academy does  n o t  have a  copy of  t h e  complete record  on 

appea l  and must r e l y  on t h e  f a c t s  s e t  f o r t h  i n  t h e  w r i t t e n  

op in ion  of  t h e  Eleventh C i r c u i t ,  a  copy being a t t ached  t o  t h i s  

Br i e f  a s  an Appendix. According t o  t h e  Eleventh C i r c u i t :  

AFM was ( I n  J u l y ,  1981, AFM execu t ives  decided t o  abandon 

AFM and form a  new co rpo ra t ion  wi th  a  d i f f e r e n t  name t h a t  

c a r r i e d  on t h e  same bus iness .  The d e c i s i o n  t o  change t h e  

c o r p o r a t i o n ' s  name was no t  caused by t h e  a l l e g e d  negl igence of 

Southern Be l l . )  a  F l o r i d a  co rpo ra t ion  s p e c i a l i z i n g  i n  t h e  s a l e  

and s e r v i c i n g  of copy machines and r e l a t e d  bus ines s  equipment. 

P r i o r  t o  August 1, 1980, A F M ' s  bus ines s  o f f i c e  was loca t ed  i n  

Hal landa le ,  F l o r i d a ,  which i s  i n  sou thern  Broward County near  

t h e  Dade County l i n e .  AFM's p r i n c i p l e  form of a d v e r t i s i n g  was 

through space purchased i n  t h e  yellow pages publ ished by 

Southern Be l l .  AFM a d v e r t i s e d  i n  t h e  Miami yellow pages because 

of i t s  bus iness  d e a l i n g s  i n  Dade County. 

I n  March, 1980, AFM and Southern B e l l  e n t e r e d  i n t o  an agree- 

ment f o r  t h e  i n c l u s i o n  of A F M ' s  adver t i sement  i n  t h e  1980-81 

yellow pages. A t  t h e  t ime of  t h i s  c o n t r a c t ,  AFM execu t ives  were 

cons ide r ing  moving t h e i r  o f f i c e  from Hal landa le ,  F l o r i d a ,  t o  

Hollywood, F lo r ida .  They were t o l d  by Southern B e l l  employees 

t h a t  such a  move would r e s u l t  i n  s i g n i f i c a n t l y  h ighe r  t o l l  

charges  f o r  AFM's Dade County phone number. (P rev ious ly ,  A F M ' s  

Miami customers could c a l l  a  Dade County number and t h e  c a l l  

would be  au toma t i ca l ly  t r a n s f e r r e d  t o  t h e  Hal landa le  o f f i c e  



w i t h o u t  i n c u r r i n g  l o n g  d i s t a n c e  c h a r g e s ) .  AFM sough t  a l t e r n a -  

t i v e s  and Sou the rn  B e l l  a d v i s e d  t h a t  a  r e f e r r a l  c a l l  s e r v i c e  

c o u l d  b e  i n a u g u r a t e d  whereby c a l l e r s  who phoned AFM's o l d  number 

would be  r e f e r r e d  t o  t h e  new Hollywood number by a  t a p e d  v o i c e .  

By employing t h i s  method, AFM c o u l d  a v o i d  u s i n g  t h e  o l d  phone 

number and n o t  i n c u r  t h e  a d d i t i o n a l  c o s t s .  The p a r t i e s  ag reed  

t h a t  i f  AFM moved and changed i t s  phone number, Sou the rn  B e l l  

would p r o v i d e  t h i s  r e f e r r a l  s e r v i c e .  

I n  l a t e  J u l y ,  1980, AFM moved i t s  o f f i c e  t o  Hollywood and 

was g i v e n  a  new phone number by Sou the rn  B e l l .  A t  t h a t  t i m e ,  

Sou the rn  B e l l  se t  up t h e  r e f e r r a l  sys tem s o  t h a t  cus tomers  who 

c a l l e d  AFM's o l d  Dade County number would b e  t o l d  o f  t h e  new 

number. I n  September,  1980, t h e  ye l low pages  w e r e  d i s t r i b u t e d  

c a r r y i n g  AFM's a d v e r t i s e m e n t  b u t  l i s t i n g  AFM's i n c o r r e c t  o l d  

phone number. 

On November 2 1 ,  1980,  Sou the rn  B e l l  m i s t a k e n l y  a s s i g n e d  

AFM's o l d  Dade County phone number t o  a  new cus tomer  which 

r e s u l t e d  i n  t h e  p remature  d i s c o n n e c t i o n  o f  t h e  r e f e r r a l  system. 

AFM d i s c o v e r e d  t h e  m i s t a k e  and n o t i f i e d  Sou the rn  B e l l  o f  t h e  

problem. Immediately t h e r e a f t e r ,  Sou the rn  B e l l  r e c o n n e c t e d  t h e  

o l d  number t h e r e b y  r e i n s t a t i n g  t h e  r e f e r e n c e .  I n  A p r i l ,  1981, 

however, t h e  r e f e r e n c e  was a g a i n  d i s c o n n e c t e d  by mis take .  T h i s  

e r r o r  was n o t  d i s c o v e r e d  u n t i l  J u n e ,  1981. A s  soon a s  Sou the rn  

B e l l  was n o t i f i e d  o f  t h e  m i s t a k e ,  t h e  r e f e r e n c e  o f  c a l l s  was 

r e e s t a b l i s h e d .  



AFM f i l e d  an  a c t i o n  i n  a  F l o r i d a  s t a t e  c o u r t  a g a i n s t  

Southern B e l l  a l l e g i n g  both negl igence and breach of  c o n t r a c t .  

The c a s e  was removed t o  t h e  United S t a t e s  D i s t r i c t  Court f o r  t h e  

Southern D i s t r i c t  of F l o r i d a  on January 11, 1982. A t  t h e  t r i a l ,  

AFM in t roduced  evidence t h a t  Southern B e l l  had agreed t o  p rov ide  

t h e  r e f e r r a l  system and t h a t  t h e  system had been prematurely  

d i sconnec ted  between A p r i l  and June,  1981. (AFM d i d  n o t  seek 

damages f o r  t h e  f i r s t  d i sconnec t ion  o f  t h e  r e f e r r e d  c a l l s  

sys tem).  AFM's s o l e  e x p e r t  evidence of  damages was p re sen ted  by 

D r .  F r ede r i ck  Landsea who t e s t i f i e d  t h a t  AFM l o s t  $21,800.00 i n  

l o s t  p r o f i t s  because of  Southern B e l l ' s  f a i l u r e  t o  p roper ly  

main ta in  t h e  r e f e r r a l  c a l l s .  A t  t h e  c l o s e  of t h e  evidence,  

A F M ' s  counse l  withdrew a l l  of t h e  c o n t r a c t  c la ims  and e l e c t e d  t o  

proceed s o l e l y  i n  t o r t .  Af t e r  t h e  ju ry  r e tu rned  a  v e r d i c t  i n  

f avo r  of AFM f o r  both  compensatory and p u n i t i v e  damages, 

Southern B e l l  f i l e d  a  motion f o r  judgment wi ths tanding  t h e  

v e r d i c t  o r  i n  t h e  a l t e r n a t i v e  a  motion f o r  a  new t r i a l .  These 

motions w e r e  den ied  by t h e  d i s t r i c t  c o u r t  on J u l y  29, 1985, and 

Southern B e l l  f i l e d  a  t ime ly  appeal .  

The Eleventh C i r c u i t  r e c i t e d  t h e  above f a c t s  and t h e  

con ten t ions  of t h e  p a r t i e s  r e l a t i v e  t o  t h e  i s s u e s ,  s t a t e d  t h a t  

t h e r e  i s  a  c o n f l i c t  of F l o r i d a  law on t h o s e  i s s u e s ,  t hen  

c e r t i f i e d  t h e  fo l lowing  q u e s t i o n s  pursuant  t o  Rule 9.150, 

CAN A PLAINTIFF SUING EXCLUSIVELY 
I N  TORT RECOVER LOST PROFITS? 



CAN NEGLIGENT OR WILLFUL BREACH 
OF A CONTRACT ALONE CONSTITUTE AN 
INDEPENDENT TORT? 

CAN SUCH A TORT BE THE BASIS OF AN 
AWARD OF PUNITIVE DAMAGES IF THE 
OTHER CRITERIA FOR AWARDING PUNITIVE 
DAMAGES ARE MET? 

In accordance with the Eleventh Circuit statement that they 

did not intend the particular phrasing of these questions to 

limit this Court in its consideration of the problems posed by 

the case and in light of the requirement of Rule 9.150, Florida 

Rules of Appellate Procedure, that the answer to a question 

certified under the rule be determinative of the cause, the 

Academy suggests the questions be rephrased as follows because 

the instant case does not involve allegations of willfulness on 

the part of Southern Bell: 

CAN A PLAINTIFF SUING EXCLUSIVELY FOR 
NEGLIGENT BREACH OF A DUTY ARISING 
FROM CONTRACT RECOVER LOST PROFITS? 

CAN NEGLIGENT BREACH OF A DUTY ARISING 
FROM CONTRACT ALONE CONSTITUTE AN 
INDEPENDENT TORT? 

CAN AN INDEPENDENT TORT INVOLVING 
NEGLIGENT BREACH OF A DUTY ARISING 
FROM CONTRACT BE THE BASIS OF AN 
AWARD OF PUNITIVE DAMAGES IF THE 
OTHER CRITERIA FOR AWARDING PUNITIVE 
DAMAGES ARE MET? 

The Academy will address those questions in this Brief. 



SUMMARY OF ARGUMENT 

C e r t i f i e d  Q u e s t i o n  One 

The Academy s u p p o r t s  t h e  p o s i t i o n  o f  AFM t h a t  a  p l a i n t i f f  

s u i n g  e x c l u s i v e l y  f o r  n e g l i g e n t  b r e a c h  o f  a  d u t y  a r i s i n g  from 

c o n t r a c t  can  r e c o v e r  l o s t  p r o f i t s .  The c o n f u s i o n  on t h i s  i s s u e  

i s  c r e a t e d  by two d e c i s i o n s  of  F l o r i d a  D i s t r i c t  C o u r t s  o f  Appeal 

which r e l y  on a u t h o r i t y  which h a s  n o t h i n g  t o  do  w i t h  t h e  i s s u e ,  

G e n e r a l l y ,  a  p l a i n t i f f  i n  a  n e g l i g e n c e  a c t i o n  i s  e n t i t l e d  t o  

r e c o v e r  t h o s e  g e n e r a l  and s p e c i a l  damages, which a r e  t h e  

n a t u r a l ,  p rox imate ,  p r o b a b l e  and d i r e c t  consequence of  t h a t  

n e g l i g e n c e ,  T h i s  C o u r t  h a s  c o n s i s t e n t l y  h e l d  t h a t  a  p l a i n t i f f  

who was t o r t i o u s l y  i n j u r e d  h a s  t h e  e l e c t i o n  t o  s u e  i n  t o r t  o r  i n  

c o n t r a c t .  The f a c t  t h a t  a  p l a i n t i f f  elects one remedy r a t h e r  

t h a n  t h e  o t h e r  shou ld  n o t  p r e c l u d e  r e c o v e r y  o f  l o s t  p r o f i t s .  

C e r t i f i e d  O u e s t i o n  Two 

The E l e v e n t h  C i r c u i t ' s  s t a t e m e n t  t h a t  t h e r e  i s  no 

c o n t r o l l i n g  p r e c e d e n t  o f  t h e  Supreme Cour t  o f  F l o r i d a  on t h i s  

i s s u e  i s  i n c o r r e c t .  T h i s  Cour t  h a s  c o n s i s t e n t l y  h e l d  t h a t  a  

p l a i n t i f f  who was t o r t i o u s l y  i n j u r e d  h a s  t h e  e l e c t i o n  t o  s u e  i n  

t o r t  o r  i n  c o n t r a c t .  Thus, n e g l i g e n t  b r e a c h  o f  a  d u t y  a r i s i n g  

from c o n t r a c t  a l o n e  can  c o n s t i t u t e  a n  independen t  t o r t .  



C e r t i f i e d  Q u e s t i o n  Three 

By t h e  form, t h e  E leven th  C i r c u i t  ha s  answered i t s  own 

q u e s t i o n .  Th i s  Cour t  h a s  c l e a r l y  d e f i n e d  t h e  c h a r a c t e r  o f  

neg l i gence  which must be  proven t o  s u s t a i n  an  award of  p u n i t i v e  

damages. I f  you assume t h a t  t h e  p l a i n t i f f  can  m e e t  t h a t  burden 

i n  an  a c t i o n  f o r  n e g l i g e n t  b reach  o f  a d u t y  a r i s i n g  from 

c o n t r a c t ,  an  assumpt ion i m p l i c i t  i n  t h e  E leven th  C i r c u i t ' s  

q u e s t i o n ,  t h e  p l a i n t i f f  can  r ecove r  p u n i t i v e  damages because  

n e g l i g e n t  b r each  o f  a  d u t y  a r i s i n g  from c o n t r a c t  i s  an 

independen t  t o r t .  



ARGUMENT 

CERTIFIED QUESTION ONE: 

A PLAINTIFF SUING EXCLUSIVELY FOR 
NEGLIGENT BREACH OF A DUTY ARISING 

FROM CONTRACT CAN RECOVER LOST PROFITS. 

The Academy s u p p o r t s  t h e  p o s i t i o n  o f  AFM t h a t  a  p l a i n t i f f  

s u i n g  e x c l u s i v e l y  i n  n e g l i g e n t  b r each  o f  a  d u t y  a r i s i n g  from 

c o n t r a c t  can  r e c o v e r  l o s t  p r o f i t s .  While two o f  F l o r i d a ' s  

D i s t r i c t  Cou r t s  o f  Appeal have r u l e d  t h a t  l o s t  p r o f i t s  a r e  

c o n t r a c t u a l  damages which a r e  n o t  r e c o v e r a b l e  i n  t o r t  a c t i o n s ,  

t h o s e  r u l i n g s  a r e  n o t  suppo r t ed  by F l o r i d a  law. An a n a l y s i s  o f  

t h o s e  d e c i s i o n s ,  t h e i r  s u p p o r t i n g  a u t h o r i t y  and o t h e r  c a s e  law 

shows t h a t  a  p l a i n t i f f  s u i n g  e x c l u s i v e l y  i n  t o r t  a r i s i n g  from 

n e g l i g e n t  b r each  of  a  d u t y  a r i s i n g  from c o n t r a c t  c a n  r ecove r  

l o s t  p r o f i t s  which a r e  a  n a t u r a l ,  p rox imate ,  p robab l e  and d i r e c t  

consequence o f  t h a t  b reach .  

The E leven th  C i r c u i t  q u e s t i o n s  whether  a  p l a i n t i f f  s u i n g  

e x c l u s i v e l y  f o r  n e g l i g e n t  b r each  o f  a  d u t y  a r i s i n g  from c o n t r a c t  

c an  r ecove r  l o s t  p r o f i t s  because  o f  two d e c i s i o n s  - Sprayber ry  

v.  S h e f f i e l d  Auto and Truck S e r v i c e ,  422 So.2d 1073, 1075 ( F l a .  

1st DCA 1982) ;  G r e a t e r  Co ra l  S p r i n g s  R e a l t y ,  I nc .  v.  Century  21 

Real  E s t a t e  o f  Sou thern  F l o r i d a ,  I n c . ,  412 So.2d 940, 941 ( F l a .  

3rd DCA 1982 ) .  I n  G r e a t e r  Co ra l  S p r i n g s  R e a l t y ,  I n c .  v.  

Century  21 Real  E s t a t e  o f  Sou thern  F l o r i d a ,  I n c . ,  which i s  t h e  

e a r l i e r  o f  t h e  two d e c i s i o n s ,  t h e  c o u r t  r e l i e d  on Ashland O i l ,  

I n c .  v .  P i cka rd ,  269 So.2d 714 ( F l a .  3d DCA 1972) cert .  

den. 285 So.2d 18 ( F l a .  1 9 7 3 ) ,  a s  t h e  a u t h o r i t y  f o r  i t s  - 



r u l i n g .  G r e a t e r  C o r a l  S p r i n g s  R e a l t y ,  I n c .  v .  Century  21 Real  

E s t a t e  o f  Sou the rn  F l o r i d a ,  I n c . ,  s u p r a ,  a t  941. I n  

Sprayber ry  v .  S h e f f i e l d  Auto and Truck S e r v i c e ,  t h e  c o u r t  

c i t e d  G r e a t e r  C o r a l  S p r i n g s  R e a l t y ,  I n c .  v .  Century  21 Real  

E s t a t e  of  Sou the rn  F l o r i d a ,  I n c .  f o r  t h e  g e n e r a l  r u l e  t h e n  

s t a t e d  t h a t  t h e  r u l e  i s  s u b j e c t  t o  a  l i m i t e d  e x c e p t i o n  found i n  

Ashland O i l ,  I n c .  v .  P ickard .  Sprayber ry  v .  S h e f f i e l d  Auto 

and Truck S e r v i c e ,  s u p r a  a t  page  1075. I n  f a c t ,  t h e  C o u r t ,  

i n  Ashland O i l .  I n c .  v .  P i c k a r d ,  s t a n d s  f o r  n e i t h e r  t h e  

g e n e r a l  r u l e  nor  a  l i m i t e d  e x c e p t i o n .  

I n  Ashland O i l ,  I nc .  v .  P i c k a r d ,  t h e  p l a i n t i f f s  ( a n  

i n d i v i d u a l  and h i s  two c l o s e l y  h e l d  c o r p o r a t i o n s )  sued  t h e  

d e f e n d a n t s  ( t h r e e  r e l a t e d  c o r p o r a t i o n s  and an  o f f i c e r  o f  a l l  

t h r e e )  c l a i m i n g  f r a u d  i n  t h e  inducement o f  a  c o n t r a c t  and 

c l a i m i n g  damages f o r  b r e a c h  o f  t h a t  same c o n t r a c t .  Ashland 

O i l ,  I n c .  v.  P i c k a r d ,  s u p r a  a t  715-716. The d e f e n d a n t s  

appea led  a  j u r y  v e r d i c t  awarding compensatory damages, i n c l u d i n g  

l o s t  p r o f i t s ,  and p u n i t i v e  damages. The i s s u e  o n  a p p e a l  

r e l a t i n g  t o  l o s t  p r o f i t s  was whe the r  l o s t  p r o f i t s  i n  t h a t  

p a r t i c u l a r  c a s e  w e r e  based  o n l y  upon s p e c u l a t i v e  e v i d e n c e  and 

had n o t h i n g  t o  do  w i t h  whether  a  p l a i n t i f f  s u i n g  e x c l u s i v e l y  i n  

t o r t  may r e c o v e r  l o s t  p r o f i t s .  Ashland O i l ,  I n c . ,  v .  P i c k a r d ,  

I d .  a t  page 723. - 

The a p p a r e n t  c o n f u s i o n  t h a t  h a s  r e s u l t e d  from t h i s  d e c i s i o n  

s t e m s  from t h e  f a c t  t h a t  t h e  T h i r d  D i s t r i c t  Cour t  o f  Appeal ,  

" f o r  c l a r i t y " ,  began i t s  d i s c u s s i o n  o f  t h e  i s s u e  o f  l o s t  p r o f i t s  



wi th  a  p o i n t  about e l e c t i o n  of  remedies,  "which was n o t  

d i s cus sed  by t h e  p a r t i e s ,  i n  l i g h t  of  t h e  d i f f e r e n t  measure of 

damages recoverab le  i n  a c t i o n s  i n  t o r t  and f o r  breach of  

c o n t r a c t " .  Id .  For reasons  which do no t  appear i n  t h e  - 
opin ion ,  t h e  c o u r t  f e l t  t h e  need t o  e x p l a i n  t h a t  t h e  d o c t r i n e  of 

e l e c t i o n  of remedies d i d  n o t  apply i n  t h a t  ca se  because t h e  

c o u r t s  have c o n s i s t e n t l y  recognized t h a t  a  s u i t  on a  c o n t r a c t  

and a  s u i t  f o r  f r aud  i n  inducing t h e  c o n t r a c t  a r e  two d i f f e r e n t  

causes  of a c t i o n  wi th  s e p a r a t e  and c o n s i s t e n t  remedies. - Id .  

Other t han  s t a t i n g  t h e r e  i s  a  " d i f f e r e n t  measure of  damages 

r ecove rab le  i n  a c t i o n s  f o r  t o r t  and f o r  breach of c o n t r a c t " ,  t h e  

Court  d i d  no t  d i s c u s s  t h e  r u l e s  of  law r e l a t i n g  t o  e i t h e r .  

Id .  

I n  Grea t e r  Cora l  Spr ings  Rea l ty ,  Inc .  v.  Century 2 1  Real 

E s t a t e  of Southern F l o r i d a ,  Inc . ,  t h e  Third  D i s t r i c t  Court  of 

Appeal cons idered  an a c t i o n  i n  which t h e  p l a i n t i f f  sued t h e  

defendant  seek ing  s p e c i f i c  performance, i n j u n c t i v e  r e l i e f  and 

damages f o r  breach of  c o n t r a c t ,  and damages, i nc lud ing  p u n i t i v e  

damages, f o r  f r aud  and d e c e i t .  Grea t e r  Cora l  Spr ings  Rea l ty ,  

Inc .  v.  Century 2 1  Real E s t a t e  of  Southern ~ l o r i d a ,  Inc . ,  

supra  a t  940-941. A f t e r  a  nonjury t r i a l ,  t h e  t r i a l  c o u r t  

found no evidence t o  suppor t  t h e  c l a im  f o r  breach of c o n t r a c t ,  

d ismissed a l l  c la ims  except  t h e  f r aud  and d e c e i t  c la im and 

e n t e r e d  judgment f o r  nominal and p u n i t i v e  damages. 

A s  a u t h o r i t y  f o r  a f f i r m i n g  t h e  t r i a l  c o u r t ' s  r e f u s a l  t o  

award l o s t  p r o f i t s  on t h e  t o r t  c la im,  t h e  Third  D i s t r i c t  Court 



of Appeal c i t e d  Ashland O i l ,  I nc .  v. Pickard and a  s e c t i o n  

from McCormick's t r e a t i s e  on damages. A s  s t a t e d  p rev ious ly ,  t h e  

recovery of  l o s t  p r o f i t s  i n  a  t o r t  c l a im  was n o t  an i s s u e  i n  

Ashland O i l ,  I nc .  v. P ickard  and should no t  have been c i t e d .  

S i m i l a r l y ,  t h e  s e c t i o n  of  McCormick's which t h e  Third D i s t r i c t  

Court  of Appeal c i t e d  i s  u n r e l a t e d  t o  t h e  i s s u e .  I t  i s ,  

i n s t e a d ,  a  b a r e  s t a t emen t  t h a t  i n  t o r t  a c t i o n s  t h e  measure of 

damages seeks  t o  r e s t o r e  t h e  v i c t i m  t o  t h e  p o s i t i o n  he would 

have been i n  had t h e  wrong no t  been committed, whi le  i n  c o n t r a c t  

a c t i o n s  t h e  aim i s  t o  p l a c e  t h e  p l a i n t i f f  i n  t h e  p o s i t i o n  he 

would have been i n  i f  t h e  c o n t r a c t  had been f u l f i l l e d .  The 

c o u r t  d i d  n o t  a t t empt  t o  e x p l a i n  why a  p l a i n t i f f  su ing  

e x c l u s i v e l y  i n  t o r t  a r i s i n g  from breach of a  du ty  a r i s i n g  from 

c o n t r a c t  cannot  recover  l o s t  p r o f i t s  which a r e  t h e  n a t u r a l ,  

proximate,  probable  and d i r e c t  consequence of t h a t  breach.  

This  Court cannot  r e a l l y  t e l l  t h e  b a s i s  of t h e  r u l i n g  i n  

Sprayberry  v.  S h e f f i e l d  Auto and Truck Se rv i ce ,  because t h e  

F i r s t  D i s t r i c t  Court  of Appeal d i d  no t  g i v e  a  complete s ta tement  

of t h e  f a c t s  o r  t h e  ca se  i n  t h e i r  op in ion .  Sprayberry  v.  

S h e f f i e l d  Auto and Truck Se rv i ce ,  supra  a t  1074. The c o u r t  

exp res s ly  r u l e d ,  however, t h a t  t h e  i s s u e  of  l o s t  p r o f i t s  should 

no t  have gone t o  t h e  ju ry  because t h e r e  was no breach of 

c o n t r a c t  claimed. Id .  a t  1075. A s  i n  Grea t e r  Cora l  Spr ings  - 
Real ty ,  Inc .  v. Century 2 1  Real E s t a t e  of Southern F l o r i d a ,  

I n c . ,  t h e  c o u r t  d i d  no t  a t t empt  t o  e x p l a i n  why. They simply 



s t a t e d  t h e  " r u l e "  c i t i n g  G r e a t e r  Co ra l  S p r i n g s  R e a l t y ,  I n c .  v .  

Century 21 Real  E s t a t e  o f  Sou thern  F l o r i d a ,  I n c . ,  a s  a u t h o r i t y .  

The F i r s t  D i s t r i c t  Cour t  o f  Appeal must n o t  have reviewed 

t h e  c a s e  law, however, because  a f t e r  s t a t i n g  t h e  " r u l e " ,  t h e y  

s t a t e d  t h a t  it was s u b j e c t  t o  t h e  l i m i t e d  e x c e p t i o n  found i n  

Ashland O i l ,  I n c . ,  v .  P i cka rd .  I d .  Again,  n e i t h e r  t h e  - 
g e n e r a l  r u l e  nor  any l i m i t e d  e x c e p t i o n  were a n  i s s u e  i n  Ashland 

O i l ,  I n c .  v .  P i cka rd .  

The Academy s u g g e s t s ,  t h e r e f o r e ,  t h a t  t h e  r u l i n g s  i n  

G r e a t e r  Cora l  S p r i n g s  Rea l t y ,  I nc .  v.  Century  21 Rea l  E s t a t e  o f  

Southern  F l o r i d a ,  I n c . ,  and Sprayber ry  v.  S h e f f i e l d  Auto and 

Truck S e r v i c e  a r e  n o t  t h e  law of  F l o r i d a .  The g e n e r a l  r u l e s  

r e l a t i n g  t o  bo th  c o n t r a c t  and t o r t  a c t i o n s  a l l ow  t h e  recovery  of  

l o s t  p r o f i t s  and i n  t h e  p rope r  c a s e ,  a  p l a i n t i f f  s u i n g  exc lu -  

s i v e l y  f o r  n e g l i g e n t  b reach  o f  a  du ty  a r i s i n g  from c o n t r a c t  may 

r ecove r  such damages. 

The e s s e n t i a l  e l emen t s  o f  any cause  o f  a c t i o n ,  whether  i n  

c o n t r a c t  o r  t o r t ,  a r e  t h e  e x i s t e n c e  o f  a  l e g a l  r i g h t  i n  t h e  

p l a i n t i f f ,  w i t h  a  cor responding  l e g a l  du ty  i n  t h e  de f endan t ,  

coupled w i t h  t h e  v i o l a t i o n  o f  t h a t  du ty  t h a t  r e s u l t s  i n  

c o n s e q u e n t i a l  i n j u r y  o r  damage t o  t h e  p l a i n t i f f .  woodbury v.  

Tampa Water Works Company, 49 So. 556 ( F l a .  1909 ) ;  ~ a r r i s h  v. 

C l a rk ,  145 So. 848 ( F l a .  1933 ) .  The du ty  may a r i s e  e x  d e l i c t o ,  

from a  c o n t r a c t u a l  ar rangement  between t h e  p a r t i e s  o r  may be 

imposed by p o s i t i v e  law independent  o f  c o n t r a c t .  B a n f i e l d  v .  

Addington, 140 So. 893 ( F l a .  1932 ) ;  Harper  v .  Bronson, 139 



So. 203 ( F l a .  1 9 3 2 ) ;  Woodbury v .  Tampa Water Works Company, 

s u p r a .  

Breach o f  t h a t  d u t y  may a l s o  a r i s e  from a  p o s i t i v e  t o r t  

committed by t h e  v i o l a t i o n  o f  a  d u t y  a r i s i n g  from t h e  assumpt ion  

of a  c o n t r a c t u a l  r e l a t i o n s h i p .  B a n f i e l d  v .  Addington,  s u p r a  

a t  896. I n  such a  c a s e ,  t h e  r i g h t  o f  a c t i o n  on t h e  c o n t r a c t ,  

and t h e  r i g h t  t o  s u e  f o r  b r e a c h  o f  t h e  c o l l a t e r a l  d u t i e s  a r i s i n g  

t h e r e f o r e  a r e  d i s t i n c t .  P a r r i s h  v .  C l a r k ,  s u p r a  a t  850. 

Although h e  canno t  be  compensated t w i c e  f o r  t h e  same wrong, t h e  

i n j u r e d  i s  e n t i t l e d  t o  s u e  f o r  b o t h  t h e  b r e a c h  o f  c o n t r a c t  

and f o r  t h e  t o r t .  I d .  

I n  o r d e r  t o  r e c o v e r ,  a  p l a i n t i f f  must ,  however, demons t ra te  

some i n j u r y  r e s u l t i n g  from t h e  b r e a c h  o f  t h a t  d u t y  and connec- 

t i o n  between t h e  a c t  complained o f  and t h e  damage a l l e g e d .  The 

concur rence  o f  t h e  wrongful  a c t  and t h e  l o s s  r e s u l t i n g  c o n s t i -  

t u t e  t h e  c a u s e  o f  a c t i o n .  Western Union T e l  Co. v .  T a y l o r ,  1 1 4  

So. 529 ( F l a .  1927) .  The wrong need n o t ,  however, be  contempor- 

aneous  w i t h  t h e  i n j u r y .  P a r r i s h  v. C l a r k ,  s u p r a .  What i s  

e s s e n t i a l  i s  t h a t  t h e  wrongful  a c t  charged b e  t h e  p rox imate  

c a u s e  o f  t h e  damage complained o f ,  w i t h o u t  any i n t e r v e n i n g ,  

independen t ,  e f f i c i e n t  cause .  Woodbury v. Tampa Water Works, 

s u p r a  a t  566. T h i s  i s  t r u e  i n  a c t i o n s  on  c o n t r a c t ,  a s  w e l l  a s  

a c t i o n s  i n  t o r t .  A t l a n t a  and S.A.B.R. Co. v .  Thomas, 53 So. 

510 ( F l a .  1 9 1 0 ) ;  Woodbury v .  Tampa Water Works Company, 

s u p r a  a t  566. 



Thus, under  t h e s e  g e n e r a l  r u l e s  t h e r e  i s  no l o g i c a l  r e a s o n  

t h a t  a  p l a i n t i f f  s u i n g  e x c l u s i v e l y  f o r  n e g l i g e n t  b r e a c h  o f  a  d u t y  

a r i s i n g  from c o n t r a c t  c a n  r e c o v e r  l o s t  p r o f i t s  which a r e  a  

n a t u r a l ,  p rox imate ,  p r o b a b l e  and d i r e c t  consequence o f  t h a t  

b r e a c h .  They a l s o  a r e  t h e  r e a s o n  f o r  t h e  Second D i s t r i c t  Cour t  

of  Appeals  r e c o g n i t i o n  i n  Sa feco  T i t l e  I n s u r a n c e  Company v .  

Reynolds,  c i t e d  by t h e  E l e v e n t h  C i r c u i t  a s  c o n f l i c t i n g  w i t h  

G r e a t e r  C o r a l  S p r i n g s  R e a l t y ,  I n c .  v .  Century  21 Real  E s t a t e  of  

Sou the rn  F l o r i d a ,  I n c .  and Sprayber ry  v .  S h e f f i e l d  Auto and 

Truck S e r v i c e  o f  t h e  " l o n g  e s t a b l i s h e d  g e n e r a l  p r i n c i p l e  t h a t  

i n j u r i e s  caused  by t h e  n e g l i g e n t  performance o f  a  c o n t r a c t u a l  

d u t y  may b e  r e d r e s s e d  t h r o u g h  a  t o r t  a c t i o n  and s t a t e m e n t  t h a t  a  

p l a i n t i f f  may r e c o v e r  s p e c i a l  damages, such a s  l o s t  p r o f i t s ,  i n  

a d d i t i o n  t o  g e n e r a l  damages n a t u r a l l y  r e s u l t i n g  from n e g l i g e n t  

b r e a c h  o f  a  c o n t r a c t u a l  d u t y .  S a f e c o  T i t l e  I n s u r a n c e  Company v .  

Reynolds,  452 So.2d 45, 48-49 ( F l a .  2d DCA 1 9 8 4 ) .  

T h i s  C o u r t  h a s  c o n s i s t e n t l y  h e l d  t h a t  a  p e r s o n  who was 

n e g l i g e n t l y  i n j u r e d  i n  a  c o n t r a c t u a l  s e t t i n g  h a s  t h e  e l e c t i o n  t o  

s u e  i n  t o r t  o r  i n  c o n t r a c t .  F o r  example, t h i s  Cour t  h a s  a l lowed  

a  p a s s e n g e r  c l a i m i n g  damages f o r  p e r s o n a l  i n j u r i e s  r e s u l t i n g  

from t h e  n e g l i g e n c e  o f  a  common c a r r i e r  t o  s u e  i n  t o r t  o r  i n  

c o n t r a c t  f o r  wrongfu l  i n j u r y .  Doyle v .  C i t y  o f  C o r a l  Gab les ,  

3 3  So.2d 4 1  ( F l a .  1947) .  S i m i l a r l y ,  t h i s  C o u r t  h a s  h e l d  t h a t  a  

h o s p i t a l  p a t i e n t  n e g l i g e n t l y  i n j u r e d  by a  n u r s e  may s u e  f o r  

b r e a c h  o f  t h e  h o s p i t a l ' s  c o n t r a c t  t o  f u r n i s h  room and n u r s i n g  

c a r e  o r  f o r  t h e  p o s i t i v e  t o r t  committed by t h e  v i o l a t i o n  o f  a 



du ty  a r i s i n g  o u t  of t h e  assumption of  t h e  c o n t r a c t u a l  

r e l a t i o n s h i p .  P a r r i s h  v.  Cla rk ,  supra .  F u r t h e r ,  t h i s  Court  

has  r u l e d  t h a t  even though t h e  p l a i n t i f f  has  t h e  op t ion  o f  which 

a c t i o n  t o  b r i n g ,  it cannot  be compelled t o  b r i n g  one r a t h e r  t han  

t h e  o t h e r .  Holbrook v. C i t y  of  S a r a s o t a ,  58 So.2d 862 ( F l a .  

1952) .  The r i g h t  of a c t i o n  on t h e  c o n t r a c t  and t h e  r i g h t  t o  sue 

f o r  t h e  breach of t h e  c o l l a t e r a l  du ty  a r e  d i s t i n c t ,  t h e  only  

l i m i t a t i o n  on t h e  s u i t  f o r  e i t h e r  being t h a t  t h e  same p a r t y  

cannot  c o l l e c t  twice  f o r  t h e  same wrong. P a r r i s h  v.  Cla rk ,  

supra  a t  850. 

I n  i t s  b r i e f ,  Southern B e l l  sugges t s  t h a t  recovery of l o s t  

p r o f i t s  i s  allowed only where a  p l a i n t i f f  pursues  bo th  c o n t r a c t  

and t o r t  c la ims  and t h a t  AFM waived i t s  c la im f o r  l o s t  p r o f i t s  

by dropping i t s  c o n t r a c t  c la im.  (AB 8-11). That sugges t ion  

f l i e s  i n  t h e  f a c e  o f  t h e  prev ious  d e c i s i o n s  o f  t h i s  Court j u s t  

c i t e d  and r i g h t  o f  a  p l eade r  t o  s e t  up i n  t h e  same a c t i o n  a s  

many c la ims  o r  causes  of  a c t i o n  o r  defenses  i n  t h e  same r i g h t  a s  

he has ,  and c la ims  f o r  r e l i e f  may be s t a t e d  i n  t h e  a l t e r n a t i v e  

i f  s e p a r a t e  i tems may up t h e  cause  of  a c t i o n ,  o r  i f  two o r  more 

causes  of  a c t i o n  a r e  jo ined.  Rule 1 . 1 1 0 ( g ) ,  F1a.R.Civ.P.; Rule 

8 ( e ) ,  Fed.R.Civ.P. 

F i n a l l y ,  t h e  Academy has n o t  addressed t h e  a d d i t i o n a l  

i s s u e s  conta ined  i n  Southern B e l l ' s  Br ief  because they  do no t  

r e l a t e  t o  t h e  q u e s t i o n s  c e r t i f i e d  by t h e  Eleventh C i r c u i t  and 

a r e ,  t h e r e f o r e ,  o u t s i d e  t h e  scope of  review a s  pe rmi t t ed  by Rule 

9.150, F1a.R.App.P. (1986) . 



ARGUMENT 

CERTIFIED QUESTION TWO: 

NEGLIGENT BREACH O F  A DUTY A R I S I N G  FROM 
CONTRACT ALONE CAN CONSTITUTE AN INDEPENDENT TORT. 

I n  q u e s t i o n  two, t h e  Eleventh C i r c u i t  a sks  whether 

n e g l i g e n t  o r  w i l l f u l  breach of a  du ty  a r i s i n g  from c o n t r a c t  can 

c o n s t i t u t e  an independent t o r t .  The Eleventh C i r c u i t ' s  

s ta tement  t h a t  t h e r e  i s  no c o n t r o l l i n g  precedent  of  t h e  Supreme 

Court  of  F l o r i d a  on t h i s  i s s u e  i s  i n c o r r e c t .  

A s  s t a t e d  p rev ious ly ,  t h i s  Court  has  c o n s i s t e n t l y  he ld  t h a t  

a  person who was t o r t i o u s l y  i n j u r e d  has  t h e  e l e c t i o n  t o  sue  i n  

t o r t  o r  i n  c o n t r a c t .  For example, t h i s  Court has  allowed a 

passenger  c la iming  damages f o r  pe r sona l  i n j u r i e s  r e s u l t i n g  from 

t h e  negl igence of a  common c a r r i e r  t o  sue i n  t o r t  o r  i n  c o n t r a c t  

f o r  wrongful  i n j u r y .  Doyle v .  C i t y  of Cora l  Gables,  supra .  

S i m i l a r l y ,  t h i s  Court  has  he ld  t h a t  a  h o s p i t a l  p a t i e n t  neg l i -  

g e n t l y  i n j u r e d  by a  nurse  may sue f o r  breach o f  t h e  h o s p i t a l ' s  

c o n t r a c t  t o  f u r n i s h  room and nu r s ing  c a r e  o r  f o r  t h e  p o s i t i v e  

t o r t  committed by t h e  v i o l a t i o n  of  a  du ty  a r i s i n g  o u t  of t h e  

assumption of  t h e  c o n t r a c t u a l  r e l a t i o n s h i p .  P a r r i s h  v.  Cla rk ,  

supra .  F u r t h e r ,  t h i s  Court  has r u l e d  t h a t  even though t h e  

p l a i n t i f f  has  t h e  o p t i o n  of  which a c t i o n  t o  b r i n g ,  it cannot  be 

compelled t o  b r i n g  one r a t h e r  t han  t h e  o t h e r .  Holbrook v. C i t y  

of S a r a s o t a ,  supra .  The r i g h t  o f  a c t i o n  on t h e  c o n t r a c t  



and t h e  r i g h t  t o  s u e  f o r  t h e  b r e a c h  o f  t h e  c o l l a t e r a l  d u t y  a r e  

d i s t i n c t ,  t h e  o n l y  l i m i t a t i o n  on t h e  s u i t  f o r  e i t h e r  b e i n g  t h a t  

t h e  same p a r t y  c a n n o t  c o l l e c t  t w i c e  f o r  t h e  same wrong. 

P a r r i s h  v. C l a r k ,  s u p r a .  F i n a l l y ,  t h i s  C o u r t  h a s  h e l d  t h a t  

a  b u r g l a r  a l a rm company under  c o n t r a c t  t o  moni to r  an  a l a r m  

sys tem may b e  sued f o r  n e g l i g e n t l y  f a i l i n g  t o  in fo rm t h e  p o l i c e  

o r  warehouse owner o f  a  t r o u b l e  s i g n a l  i t s  employees had 

r e c e i v e d .  N i c h o l a s  v.  Miami B u r g l a r  Alarm Co., I n c . ,  339 

So.2d 175 ( F l a .  1 9 7 6 ) .  

S i n c e  t h e  c a s e  c i t e d  by t h e  E l e v e n t h  C i r c u i t  a s  c o n f l i c t i n g  

w i t h  t h i s  p r e c e d e n t  i s  o f  an  i n f e r i o r  c o u r t ,  t h e  r u l i n g s  o f  t h i s  

Cour t  p r e v a i l .  There  i s  c o n t r o l l i n g  p r e c e d e n t  o f  t h i s  Cour t  and 

t h e  answer t o  t h e  E leven th  C i r c u i t ' s  second q u e s t i o n  must b e  

"yes" .  



ARGUMENT 

CERTIFIED QUESTION THREE: 

AN INDEPENDENT TORT INVOLVING NEGLIGENT BREACH OF A 
DUTY ARISING FROM CONTRACT CAN BE THE BASIS OF AN 

AWARD OF PUNITIVE DAMAGES I F  THE OTHER C R I T E R I A  
FOR AWARDING PUNITIVE DAMAGES ARE MET. 

By t h e  form, t h e  Eleventh C i r c u i t  answered i t s  own 

ques t ion .  I n  o r d e r  t o  meet t h e  o t h e r  c r i t e r i a  necessary  t o  

suppor t  an award of p u n i t i v e  damages a r i s i n g  from n e g l i g e n t  

conduct ,  t h e  complaining p a r t y  must prove t h a t  t h e  c h a r a c t e r  of 

negl igence i n  q u e s t i o n  i s  of  a g r o s s  and f l a g r a n t  c h a r a c t e r ,  

ev inc ing  r e c k l e s s  d i s r e g a r d  of human l i f e ,  o r  o f  t h e  s a f e t y  of 

persons  exposed t o  i t s  dangerous e f f e c t s ,  o r  t h e r e  was an e n t i r e  

want of  c a r e  which would r a i s e  t h e  presumption of conscious  

i n d i f f e r e n c e  t o  consequences, which shows wantonness o r  

r e c k l e s s n e s s ,  o r  g r o s s l y  c a r e l e s s  d i s r e g a r d  of t h e  s a f e t y  and 

we l f a re  of t h e  p u b l i c ,  o r  t h e r e  was r e c k l e s s  i n d i f f e r e n c e  t o  t h e  

r i g h t s  of o t h e r s  which was t h e  e q u i v a l e n t  t o  an i n t e n t i o n a l  

v i o l a t i o n  of  them. White Cons t ruc t ion  Co., Inc .  v. DuPont, 455 

So.2d 1026 (F l a .  1984) .  

A s  s t a t e d  p rev ious ly ,  t h i s  Court  h a s  c o n s i s t e n t l y  he ld  t h a t  

a person who i s  t o r t i o u s l y  i n j u r e d  has  t h e  e l e c t i o n  t o  sue i n  

t o r t  o r  i n  c o n t r a c t  so  t h a t  n e g l i g e n t  b reach  of c o n t r a c t  must be  

an independent t o r t .  Holbrook v.  C i ty  of S a r a s o t a ,  supra ;  

Doyle v .  C i t y  of  Cora l  Gables,  supra ;  P a r r i s h  v .  Cla rk ,  

145 So.2d 848 (F l a .  1933);  Nicholas  v. Miami Burg la r  Alarm 



Company, s u p r a .  I f  you assume t h a t  a  p l a i n t i f f  c a n  show 

n e g l i g e n c e  o f  a  c h a r a c t e r  t o  j u s t i f y  a n  award o f  p u n i t i v e  

damages, a n  assumpt ion  i m p l i c i t  i n  i t s  q u e s t i o n ,  t h e  p l a i n t i f f  

i s ,  t h e r e f o r e ,  e n t i t l e d  t o  r e c o v e r  p u n i t i v e  damages i n  a n  a c t i o n  

f o r  such n e g l i g e n t  b r e a c h  of  a  d u t y  a r i s i n g  from c o n t r a c t .  



CONCLUSION 

F o r  t h e  f o r e g o i n g  r e a s o n s ,  t h e  c e r t i f i e d  q u e s t i o n s  posed  by 

t h e  E l e v e n t h  C i r c u i t  s h o u l d  b e  answered  i n  t h e  a f f i r m a t i v e  and 

t h e  c a u s e  remanded t o  t h e  E l e v e n t h  C i r c u i t .  
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