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l NTRODUCTION 

T h e  par t ies  and record  wi l l  be  c i ted  as in Southern Bel l 's in i t ia l  

b r i e f  ( " IB" ) .  AFM's Answer B r i e f  wi l l  be c i ted  "AB" .  T h e  Amicus 

Cur iae B r i e f  o f  t h e  Academy o f  Flor ida T r i a l  Lawyers ( " the  Academy") 

wi l l  be  c i ted  "AC".  Unless otherwise stated, al l  emphasis herein i s  

suppl ied. 

AFM expounds a t  length, i n i t i a l l y  f o r  some n ine (9) pages w i th  

subsequent sp r ink l i ngs  th roughout ,  on t h e  p u r p o r t e d  facts.  Much o f  

what i s  stated i s  i r re levan t  t o  t h i s  proceeding, however. T h e  Yellow 

Pages e r r o r s  (AB, pp .  1-3, 5-8, 37, 40-41), f o r  example, should never  

have been admitted because: (1) t h e y  occur red months o r  even years 

a f te r  t h e  call reference serv ice t h a t  formed t h e  basis o f  AFM1s suit ,  

indeed a f te r  AFM had ceased operat ions and been dissolved (R6-19-24; 

2SR-26-32); (2) t h e y  were express ly  excluded b y  t h e  t r i a l  judge as a 

basis f o r  compensatory damages (R6-20-22), and t h u s  cannot suppor t  

pun i t i ve  damages ( I  B, p p .  43-45); and (3) call reference and d i rec to ry  

l i s t ing  are  logical ly and operat ional ly separate and d i s t i nc t  (R6-29-37, 

41-42; SR2-27-28). Likewise i r re levan t  a re  t h e  in i t ia l  delay o f  two  days  

and t h e  f i r s t  i n te r rup t ion  in serv ice in November 1980 (AB, p p .  3-4), 

for ,  as AFM concedes and t h e  Eleventh C i r c u i t  f ound  (Append ix  a t  

4945), AFM sought  n o  damages f o r  these inc idents.  

Much else i s  inaccurate o r  misleading. Th ree  examples wi l l  suff ice. 

F i rs t ,  Southern Bell d i d  have procedures t o  p reven t  reassignment o f  

business phone numbers, which were t h e  same as those applicable t o  

resident ial  numbers (R6-61-62, 111 ; 1SR2-1-9, 18-22). AFM's assert ions 

t o  t h e  con t ra ry  (AB, pp .  6-7) a re  based o n  test imony t h a t  t h e r e  were 
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no procedures exclus ively f o r  business numbers. 1' Second, a l though 

Landsea may n o t  have recognized o the r  variables than  t h e  call reference 

problem impact ing on sales (AB,  p .  29), AFM's own President  and 

Vice-President c lear ly  d i d  (R6-105, 114-115; SR-66; IB, p p .  13-14). 

T h i r d ,  AFM states t h a t  Broward sales increased and Dade sales dropped 

d u r i n g  t h e  time t h a t  t h e  reference service was d iscont inued (AB, p. 29), 

while precisely t h e  opposite i s  t r u e :  Broward sales decreased almost 50% 

f rom A p r i l  t o  June 1981 (R6-114-116), and  Dade sales increased f rom 

$20,000 in March t o  $50,000 in June (IB, pp. 13-14). 

ARGUMENT 

I .  There  Was No l ndependent  T o r t .  

AFM asserts t h a t  i t s  claim sounds in t o r t  (AB, pp .  11-19), f i r s t  

because Southern Bell, p r i o r  t o  t r ia l ,  denied t h e  existence o f  any  

contract .  While t h i s  la t te r  statement i s  t rue ,  it means noth ing .  T h i s  

C o u r t  need n o t  determine whether AFM proved a va l id  contract .  I t  

p robab ly  did 2/, though it later  disavowed t h e  cont rac t  t heo ry  and  now 

I/ AFM is  correct ,  however, t h a t  Southern Bel l  lacked procedures f o r  - 
n o t i f y i n g  c l ients o f  an inadver ten t  serv ice lapse (AB, pp. 6-7), fo r  
t h e  obvious reason t h a t  Southern  Bel l  could no t  g i v e  not ice o f  a 
problem it d i d  n o t  know about.  

2/ Southern Bel l  contended before t r ia l ,  f o r  a v a r i e t y  of reasons in- - 
eluding lack o f  consideration, t h a t  t he re  was no va l id  cont rac t  t o  
p rov ide  t h e  call reference service. Indeed, Southern  Bell con- 
tended t h a t  AFM's claim was n o t  v iable under  = known legal 
t heo ry .  A t  t r ia l ,  however, t h e  evidence developed otherwise. AFM 
in t roduced evidence o f  an oral agreement t o  supp ly  t h e  service, 
which, a l though f r e e  o f  monetary charge, was nonetheless 
suppor ted b y  considerat ion in the  form o f  detr imental reliance, 
forbearance, o r  mutual promises. The  test imony established t h a t  
AFM decided no t  t o  keep i t s  944 number when it moved t o  Hollywood, 
on ly  because Southern Bel l  agreed t o  r e f e r  calls f rom t h e  944 
number t o  t h e  new number.  AFM could have k e ~ t  t h e  o ld number,  
in which case no call reference would have be'en necessary (see - 
AB, pp. 2-3). 
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denies t h e  contract ls  v a l i d i t y  (AB, p p .  11-15). Instead, t h e  issue i s  

whether AFM proved an independent t o r t .  

AFM's own descr ipt ion o f  t h e  na tu re  o f  t h e  t ransact ion belies any  

assert ion t h a t  i t s  claim was n o t  p r o p e r l y  in contract :  "Southern Bel l  

agreed t o  p rov ide  t h e  reference o f  calls service"; "AFM re l ied on 

t h i s  promise" (AB, p .  15). These are  classic words o f  contract,  n o t  

t o r t .  Indeed, absent t h i s  agreement b y  Southern  Bell, t he re  could be 

no claim a t  all, as it i s  und isputed t h a t  Southern Bel l  had no o the r  

obl igat ion whatever, apa r t  f rom t h i s  agreement, t o  p rov ide  call 

references t o  AFM (AB, pp. 12-15). Thus, t h e  consequence o f  t he re  

being no cont rac t  i s  not, as AFM would have it, t h a t  t he re  i s  a t o r t ,  

b u t  ra the r  t h a t  t he re  i s  no  cause o f  act ion a t  all. I f  Southern  Bell did 

n o t  agree t o  p rov ide  t h e  service, i t s  f a i l u re  t o  do so t o  AFM's l i k i ng  has 

no legal ef fect .  

AFM's discussion o f  t h e  t o r t  l iab i l i t y  o f  a volunteer  (AB, p p .  15-19) 

i s  inapposite. The  d u t y ,  as AFM quotes Prosser, i s  t o  "exercise rea- 

sonable care t o  avoid phys ica l  harm t o  persons and p r o p e r t y  o f  others"  

(AB, p. 16). T h e  c i ted  cases t h u s  invo lve  personal i n j u r y  - Banf ie ld 

v. Addinqton,  104 Fla. 661, 140 So. 893 (1932)(burning o f  p la in t i f f ' s  

head and scalp in t h e  course o f  administer ing a permanent wave), 

Kaufman v. A - I  Bus  Lines, Inc., 416 So.2d 863 (Fla. 3d DCA 1982)(slip 

and fa l l  i n j u r y  whi le on  a t o u r )  - o r  p r o p e r t y  damage, F ide l i ty  & 

Casualty Co. o f  New Y o r k  v. L. F. E. Corp., 382 So.2d 363 (Fla. 2d DCA 

1980)(suit f o r  damages t o  a revenue contro l  system caused b y  lightning 

str ike) ,  Navajo Circle, Inc.  v. Development Concepts Corp.,  373 So.2d 

689 (Fla. 2d DCA 1979)(suit against archi tects and contractors f o r  

negl igent  supervision, construct ion and repa i r  o f  a roof  resu l t i ng  in 
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damage t o  t h e  roof, damage t o  t h e  ex te r io r  and i n t e r i o r  walls and loss o f  

ren t ) .  These in jur ies,  o f  course, a re  well w i th in  t h e  t rad i t iona l  ambit  o f  

t o r t  law. 3/ None o f  them involve, as t h i s  case does, a p u r e l y  economic 

i n j u r y  d ivorced f rom physical  damage t o  people o r  th ings .  

Thus,  whi le t h e r e  i s  a d is t inc t ion  between misfeasance and non- 

feasance, it i s  n o t  t h e  one u r g e d  b y  AFM (AB, pp.  16-19). T o  use 

Banfield's facts b y  analogy, nonfeasance o f  t h e  cont rac t  f o r  giving a 

permanent wave i s  simple breach, e.g., app ly ing  a solut ion which fa i ls  

t o  make c u r l s  in t h e  h a i r  o r  fa i l ing  t o  app ly  any  solut ion o f  any  k ind .  

Misfeasance, which t h e  case concerned, is  t h e  b u r n i n g  o f  p la in t i f f ' s  scalp 

d u r i n g  t h e  course of at tempt ing t o  per form. The fo rmer  i s  t h e  "breach 

of an o r d i n a r y  cont rac t  which involves no element o f  t o r t " ,  140 So. a t  

895; t h e  la t te r  i s  a "wrongfu l  act, outs ide o f  t h e  l e t te r  o f  t h e  contract" ,  

f o r  t h e  "breach o f  a col lateral  d u t y ,  t h e  g i s t  [ o f  which]  i s  a personal 

t o r t . "  - Id.  a t  896. Obviously, p la in t i f f  would have t h e  right t o  sue f o r  

Indeed, t h e  t o r t s  the re in  a re  independent  acts which would con- 
s t i t u te  t o r t s  absent any  contractual  re lat ionship between t h e  
par t ies.  One may sue f o r  t h i s  t y p e  o f  t o r t  " i r respect ive  o f  any  
contract"  t o  per form t h e  services which occasioned i t s  commission o r  
"whether  t h e  under tak ing . .  .was f o r  h i r e  o r  merely gra tu i tous . "  
Banfield, 140 So. a t  897. "Where a t ransact ion complained o f  has 
i t s  o r i g i n  in a cont rac t  f o r  service..  . [and]  in at tempt ing t o  perform 
t h e  promised serv ice a t o r t  i s  committed, t hen  t h e  breach of t h e  
cont rac t  i s  n o t  t h e  gravamen o f  t h e  s u i t  b r o u g h t  t o  recover 
damages f o r  t h e  t o r t .  A n d  in such case t h e  cont rac t  i s  considered 
mere inducement, c reat ing  t h e  state o f  t h i n g s  which fu rn ishes t h e  
occasion o f  t h e  t o r t ,  b u t  no t  t h e  basis o f  recovery  f o r  it, and in al l  
such cases t h e  remedy i s  an act ion ex  del icto o n  t h e  case." I d .  a t  
896, quoted in F ide l i ty  & Casualty, 382 So.2d a t  368. T h e  omEsion 
t o  per form a mere cont rac t  duty may n o t  be  a t o r t ,  unless a "legal 
d u t y  arises independent ly  o f  o r  -concurrent ly  w i th  t h e  contract . "  
Banf ie ld a t  896; Woodbury v. Tampa Waterworks Co., 57 Fla. 243, 
49 So. 556, 561 (Fla. 1909) (c i ted a t  AC, p. 12). 



t h e  head in ju r ies  even wi thout  a contract,  4' because t h e  " t o r t  charged 

i s  n o t  a mere nonfeasance, b u t  a pos i t i ve  act  o f  misfeasance." - Id.  a t  

897. 

I n  t h i s  case, AFM has proven on ly  nonfeasance - -  simple fa i lu re  t o  

p rov ide  t h e  agreed service. No o ther  ac t  o r  conduct  const i tu t ing  t h e  

requis i te "something more than  mere nonfeasance in t h e  performance1' has 

ever  been asserted. - Id.  a t  897. I f ,  f o r  example, Southern Bel l  had  

trespassed upon and destroyed AFM1s premises o r  assaulted one o f  i t s  

employees in t h e  course o f  p r o v i d i n g  services, t h a t  would be mis- 

feasance. I n  sum, misfeasance does no t  invo lve  mere negl igent  p e r -  

formance, i .e. ,  performance which i s  unsat is factory in light o f  t h e  

performance promised, b u t  ra the r  an addit ional act, which, a l though it 

occurs during t h e  course o f  a contractual  relat ionship, would be to r t ious  

under  any  circumstances. Southern Bel l  there fore  agrees w i t h  AFM t h a t  

S p l i t t  v. Deltona Corp.,  662 F.2d 1142 (5 th  C i r .  U n i t  B 1981) c lear ly  

4/ The  Academy mentions several o ld  cases ho ld ing  t h a t  one may elect - 
t o  sue in contract,  t o r t  o r  bo th  f o r  t h e  breach o f  a duty stemming 
f rom contract  (AC, pp. 11-16). T h i s  i s  w i thout  doubt  t r u e  in a 
p roper  case - where t h e  breach is  also an independent t o r t  coinci-  
denta l ly  committed in a cont rac t  context .  The  cases c i ted b y  t h e  
Academy, l i ke  those c i ted  b y  AFM, all invo lve  personal in ju r ies  
actionable w i thout  any  g round ing  in contract .  Doyle v. C i t y  o f  
CoralGables,  159 Fla. 802, 33 So.2d 41 (Fla. 1947), 
Par r ish  v. Clark,  107 Fla. 598, 145 So. 848 (Fla. 1933), 
Holbrook v. C i t y  o f  Sarasota, 58 So.2d 862 (Fla. 1952). I n  t h e  
ins tant  case, however, t he re  was no duty o r  "posi t ive to r t " ,  
Parr ish, 
arguendo 
Academy's 
cont rac t  a 

145 So. a t  850, apa r t  f rom the-  contract .  Assuming 
t h a t  t he re  was such a to r t ,  however, c o n t r a r y  t o  t h e  
implication (AC, p .  14), AFM was allowed t o  plead bo th  

n d  t o r t  and t o  elect a t  t r i a l  which one it wished t o  pu rsue  
t o  collection. It opted f o r  t o r t  where no t o r t  claim existed, 
je t t isoning t h e  contract  no t  on l y  as a legal t heo ry  o f  recovery  b u t  
also as the  source o f  t h e  p u r p o r t e d  duty which was breached. 
Thus, t h e  Academy's argument rega rd ing  dut ies  a r i s ing  f rom 
cont rac t  i s  o f  no moment, as AFM declared t h a t  t h i s  was n o t  such a 
duty. 
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-- 

expresses t h e  "d is t inc t ion  between misfeasance and nonfeasance" (AB, p .  

18). T h e  Cour t  t h e r e  held, however, t h a t  p la in t i f f  p led  no claim f o r  mis- 

feasance, i. e. , negligence: 

T o  find negligence a d u t y  must  be breached..  . .What 
duty did Deltona breach? Pla int i f fs  respond t h a t  it 
was t h e  duty t o  complete performance specif ied in t h e  
contract :  t h e  duty t o  per form on time and advise 
p la in t i f f s  when t h a t  became impossible. Under  
p la in t i f f ' s  t heo ry  e v e r y  breach o f  cont rac t  would be 
an ac t  o f  negligence and t h e  general r u l e  o f  pun i -  
t i v e  damages d is t ingu ish ing t o r t  and cont rac t  would 
be meaningless. 

Id .  a t  1147. AFM1s assertions here in  are  v i r t u a l l y  ident ical : Southern - 
Bell under took  a duty " to  per form o r  p rov ide  t h e  reference o f  call 

system and. .  . [was] neg l igent  in so p r o v i d i n g  t h e  service" (AB,  pp .  

18-19). T h i s  i s  n o t  "a separate independent t o r t  o f  negligence" (AB, p .  

19), b u t  an o r d i n a r y  breach o f  cont rac t .  5' Hence no pun i t i ve  damages 

may be  awarded. T h e  r u l e  and i t s  under l y ing  pol icy, as expressed in 

t h e  seminal case o f  Lewis v. Guthar tz ,  428 So.2d 222, 223 (Fla. 1982), 

remain va l id  today:  compensatory damages "as subst i tu ted  performance" 

are  an adequate remedy f o r  breach o f  contract ,  and  t h e  award of 

p u n i t i v e  damages, even f o r  a f lagrant ,  un jus t i f ied  and oppresive breach, 

would in jec t  "uncer ta in ty  and confusion in to  business t ransact ions."  

I I .  AFM Cannot Recover Lost  Prof i ts .  

A .  The  Law 

Southern Bel l  does n o t  qua r re l  w i t h  t h e  general not ions t h a t  injury 

should be j u s t l y  compensated w i th  damages proximately resu l t i ng  f rom 

5/ T h e  Academy ci tes Nicholas v. Miami B u r g l a r  Alarm Co., Inc. ,  339 - 
So.2d 175, 177-178 (Fla. 1976) (AC, p .  16). T o  t h e  ex ten t  it has 
any th ing  t o  do w i th  t h i s  appeal, it suppor ts  Southern Bel l 's  
posit ion, as t h e  negl igent  fa i l u re  t o  per form t h e  contract  t he re  was 
express ly  he ld  n o t  t o  be an independent  t o r t .  
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t h e  wrongfu l  act  (AB, p p .  18-19), o r  t h a t  t o r t  duty may sometimes arise 

f rom a cont rac t  (AC, pp. 11-14). I f  AFM had no t  waived bo th  t h e  

contract  cause o f  act ion and any claim t h a t  t h e  d u t y  it asserted de r i ved  

from t h e  contract,  Southern Bell would n o t  challenge AFM's r i g h t  t o  seek 

lost p ro f i t s .  B y  i t s  own actions, however, AFM has chosen t o  remove all 

cont rac t  vest iges f rom t h e  case. T h e  issue, accordingly, i s  whether  lost  

p r o f i t s  a re  an item o f  damage p r o p e r l y  recoverable f o r  a t o r t  claim 

hav ing no cont rac t  basis. No Flor ida case which has squarely con- 

s idered t h e  quest ion has ever  so held, and t h e  cases c i ted b y  AFM (AB, 

6/ p p .  18-19) do no t  discuss t h e  quest ion a t  all. - 

T h e  discussion o f  "election o f  remedies" (AB, pp. 20-22) i s  in- 

apposite. T h i s  case does n o t  invo lve  d i f f e r e n t  remedies (e.g., 

rescission v. damages v. rep lev in)  b u t  on l y  d i f f e r e n t  causes o f  act ion 

(breach o f  cont rac t  v. t o r t ) .  T h e  remedy f o r  e i ther  cause o f  act ion i s  

t h e  same -- damages. T h e  issue here  i s  t h e  p roper  measure o f  damaqes 

f o r  t h e  respect ive causes o f  action, n o t  election between mutua l ly  ex-  

c lus ive remedies. 

T h e  discussion of "privity" (AB, pp. 23-25) i s  l ikewise i r re levant .  

" P r i v i t y "  was, of course, replaced b y  "foreseeabi l i ty" as t h e  l imit  upon 

6/ Douglass Fert i l izers & Chemical, Inc.  v. McClunq Landscaping, I nc.,  - 
459 So.2d 335 (Fla. 5 t h  DCA 1984) and Safeco T i t l e  Insurance 
Co. v. Reynolds, 452 So.2d 45 (Fla. 2d DCA 1984) had bo th  t o r t  
and cont rac t  claims. Lucas T r u c k  Serv ice Co. v. Hargrove,  443 
So.2d 260 (Fla. 1st DCA 1983) i s  n o t  a t o r t  case a t  al l ,  and i t s  
o n l y  reference t o  lost p ro f i ts *  i s  f o r  breach o f  cont rac t '  and re -  
lated violat ion o f  s tatute.  C i t y  o f  Lake Worth v. Nicolas, 416 
So.2d 886 (Fla. 4 th  DCA 1982) involved a claim f o r  " lost  p ro f i t s "  
admitted on lv  because it concerned ~ l a i n t i f f l s  claim f o r  ~ a s t  and 
f u t u r e  loss bf income and earn ing capacity in a injury 
act ion. Tay lo r  Imported Motors, Inc .  v. Smiley, 143 So.2d 66 
(Fla. 2d DCA 1962) disallows lost p r o f i t s  in a t o r t  case as too 
remote. 
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t h i r d - p a r t y  recovery  f o r  negligence in cer ta in k inds  of cases. 

See, e.q., A.R. Moyer, Inc.  v. Graham, 285 So.2d 397 (Fla. 1973). 

There  i s  no issue as t o  t h e  existence o f  p r i v i t y  between AFM and 

Southern Bell, however.  AFM has merely opted t o  waive t h e  source o f  

t h a t  p r i v i t y  - -  t h e  contractual  re lat ionship - -  as a basis fo r  recovery  

and attempted t o  subst i tu te  in i t s  place a cause o f  act ion en t i re l y  i n  t o r t  

hav ing no reference t o  contract .  

AFM has whol ly  fa i led t o  refute,  even t o  confront ,  t h e  on ly  re levant  

cases in Flor ida. Lost p r o f i t s  a re  cont rac t  damages which may no t  be  

recovered in a p u r e  t o r t  action, and hav ing  abandoned any rel iance on 

cont rac t  t heo ry  o r  duty (R2-128; 1SR2-95; R6-164-165, 167), AFM may 

no t  recover cont rac t  damages. 

B .  T h e  Proof 

AFM's argument as t o  proof  o f  p r o f i t s  i s  in two par ts .  F i rs t ,  it 

argues (AB, p p .  25-28) t h a t  t he re  was some damage in fact .  Whatever 

7/ S p r a y b e r r y  v. Shef f ie ld Au to  and T r u c k  Serv ice Inc., 422 So.2d - 
1073 ( ~ l a 1 s t 7 7 ,  
Inc.  v. C e n t u r y  21 Real Estate o f  Southern Florida, Inc., 412 So.2d 
940 (Fla. 3d DCA 1982). 

T h e  Academy restates t h e  cer t i f ied  quest ion (AC, p p .  6-7). 
Southern Bell, o f  course, agrees t h a t  lost  p r o f i t s  are recoverable 
f o r  negl igent  breach o f  d u t y  ar is ing  f rom contract .  T h i s  i s  no t  t h e  
issue here, however, because AFM expressly w i thdrew any assert ion 
t h a t  t h e  duty arose f rom contract .  T h e  Academy f u r t h e r  quest ions 
t h e  ancestry o f  Greater  Coral Spr inqs  Realty and S p r a y b e r r y  (AC, 
pp .  7-11). Southern Bell accepts t h e  analysis of Ashland Oil, 
Inc .  v. Pickard, 269 So.2d 714 (Fla. 3d DCA 1972), ce r t .  denied, 
285 So.2d 18 (Fla. 1973), b u t  submits that ,  despi te t h e  apparent  
confusion engendered b y  t h e  cour ts1  rel iance on Ashland, t h e  
ho ld ing  o f  Greater Coral Sp r ings  Realty and S p r a y b e r r y  i s  nonethe- 
less val id .  T h e  t r u e  genesis o f  these cases i s  McCormick on 
Damages. (Greater c o r a l  spr ings Realty a t  941). Even if Ashland 
i s  s u s ~ e c t  as au tho r i t v .  t h e  t reat ise i s  not .  As Professor , ,  
lblc~orm'ick has noted, t h e r e  is, and logical ly should be, a 
(Footnote cont inued on n e x t  page.) 
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may be t h e  law elsewhere, 8' however, it i s  clear in Flor ida t h a t  lost  

p ro f i ts  resu l t ing  f rom erroneous d i r e c t o r y  l i s t ings  wi l l  n o t  be presumed. 

Instead, t h e  proof  must  be: (1) o f  - n e t  r a t h e r  than  gross prof i ts ;  (2) o f  

pa r t i cu la r  customers lost; and (3) t h a t  t h e  loss resul ted f rom t h e  

company's alleged breach. August ine  v. Southern Bel l  Telephone & 

Telegraph Co., 91 So.2d 320 (Fla. 1956). AFM's p roo f  fa i ls  al l  t h ree  

tests, and i t s  b r i e f  makes n o t  a pretense a t  j us t i f y ing  those fa i lu res  o r  

d is t ingu ish ing August ine.  

Second, as t o  t h e  amount o f  alleged lost  p ro f i ts ,  AFM argues, in 

rel iance solely on  non-Flor ida cases, t h a t  it need on ly  sa t is fy  some 

nebulous standard of fa i rness o r  accuracy (AB, pp.  28-33). I t  i s  

undeniably t h e  law in t h i s  state, however, t h a t  past  p ro f i t ab i l i t y  (p roof  

of p r o f i t s  f o r  a reasonable t ime p r i o r  t o  t h e  breach) i s  a prerequ is i te  t o  

lost  p r o f i t s  damages ( IB,  pp .  20-23). I t  i s  l ikewise t r u e  t h a t  n e t  p r o f i t s  

must  be  proved, as d is t ingu ished f rom gross  p r o f i t s  ( IB,  p p .  23-24), 

and in determining ne t  p ro f i ts ,  of f icers '  salaries must  be deducted (18, 

p p .  24-25). AFM apparent ly  believes these ru les  u n j u s t  (AB, p p .  

30-33), b u t  has nowhere denied t h a t  t h e y  contro l  in Flor ida o r  t h a t  it 

fa i led t o  meet them. T h e  s t r i ngen t  requirements f o r  p roof  o f  lost  p ro f i t s  

re f lec t  t h e  fac t  t h a t  such damages are i nhe ren t l y  speculat ive and  

(Footnote cont inuat ion f rom previous page. ) 
d is t inc t ion  between t h e  damages recoverable in a t o r t  case and a 
cont rac t  case, because o f  t h e  d i f f e ren t  aims served.  

8/ C i t i ng  telephone cases f rom o the r  jur isd ic t ions,  AFM implies t h a t  - 
such damages are  presumed f rom t h e  fac t  t h a t  t h e  companies sell 
adver t is ing  on t h e  premise t h a t  it enhances business. Tha t  
adver t is ing  may improve sales does no t  necessari ly mean t h a t  it 
improves p r o f i t s .  
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conjectural.  Sound pol icy t h u s  suppor ts  t h e  necessity f o r  reasonable 

ce r ta in t y  in t h e  proof  o f  such damages (16, pp.  12-13). 

I I I .  AFM Cannot Recover Pun i t i ve  Damaaes. 

A .  T h e  Law 

AFM concedes, though  t h e  Academy does not,  t h a t  t h e  Eleventh 

C i rcu i t ' s  second question, whether  a negl igent  o r  w i l l fu l  breach o f  

cont rac t  alone can const i tu te  an independent t o r t ,  must  be answered in 

t h e  negat ive (AB, p .  42; AC, p p .  15-16). T h e  leading case, o f  course, 

is  -1 Lewis 428 So.2d 222, which he ld  t h a t  even a f l ag ran t  and oppressive 

breach (much less t h e  neg l igent  one cer t i f ied  as a t  issue he re  b y  t h e  

Eleventh C i r cu i t )  cannot suppor t  pun i t i ve  damages. See also Merr i l l  

Lynch, Pierce Fenner & Smith, Inc. v. Anderson, 12 FLW 40 (Fla. 1st 

DCA, December 22, 1986) (where the re  was no  to r t ious  conduct  inde-  

pendent  of t h e  conduct  const i tu t ing  a breach of t h e  par t ies '  agreement 

and t h e  on ly  duty owed arose o u t  o f  t h e  contract ,  t h e r e  was no conduct  

const i tu t ing  an independent t o r t ) .  AFM f u r t h e r  admits t h a t  Southern 

Bel l  Telephone & Telegraph Co. v. Hanft, 436 So.2d 40 (Fla. 1983) i s  

1 o/ cont ro l l ing  (AB, p. 42). 9' T h e  o ther  cases c i ted a re  i r re levant .  - 

91 Jewelcor Jewelers & D is t r ibu tors ,  Inc .  v. Southern Ornamentals, - 
Inc.,  11 FLW 2487 (Fla. 4 th  DCA, November 26, 1986) i s  n o t  con- - 
flitting. I n  reliance on Lewis, t h e  c o u r t  he ld  t h a t  "gross 
negligence" under  a sublease could n o t  susta in pun i t i ve  damages, 
because t h e  "negligence i s  i nhe ren t  in t h e  breach o f  cont rac t  
action" and t h u s  "it i s  n o t  an independent  t o r t  as requ i red  u n d e r  
Lewis." 11 FLW a t  2487. Cur iously,  ne i ther  AFM n o r  t h e  Academy 
even mention Lewis in t h e i r  b r ie fs .  

101 These cases concern circumstances, n o t  appl icable here, where - 
pun i t i ve  damages are  awardable even absent compensatory damages: 
Nales v. State Farm Mutual Automobile Insurance Co., 398 So.2d 
455 (Fla. 2d DCA 1981) (specif ic j u r y  f i n d i n g  o f  l i ab i l i t y  but no 
compensatory damages solely because p la in t i f f  had n o t  met t h e  
(Footnote cont inued on n e x t  page.) 
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B .  T h e  Proof 

Despite AFM's conclusory attempt t o  miscast Southern Bel l 's  conduct  

a t  pp .  33-41 o f  i t s  b r ie f ,  AFM concedes elsewhere t h a t  what happened 

was " inexpl icable" and t h e  resu l t  o f  " rout ine"  (AB, p .  4). 
Mistakes i 

were made, human e r r o r s  occurred,  and AFM1s promised call reference 

serv ice lapsed twice, f o r  a tota l  per iod  o f  f o u r  months. On bo th  I 
occasions, t h e  serv ice was p rompt l y  res tored when Southern Bel l  was 1 
not i f ied. For t h e  remaining e i g h t  months o f  t h e  year  t h a t  t h e  serv ice 

was or ig ina l ly  t o  run, AFM registered no complaints a t  al l .  T h i s  h a r d l y  

smacks o f  del iberate wrongdoing, malicious intent ,  o r  even reckless 

indi f ference.  - See American Cyanamid Co. v. Roy, 11 FLW 544 (Fla. 

October 23, 1986). As  t h e  Academy concedes, t h i s  case "does no t  

invo lve  allegations o f  wi l l fulness on t h e  p a r t  o f  Southern Bel l"  (AC, p. 1 
4). Notwi thstanding AFM's conclusion t o  t h e  con t ra ry  (AB, p .  37), 

Southern Bel l  d i d  t r y  t o  r e c t i f y  t h e  problems. Indeed, it succeeded in 

doing so, f u l l y  per forming t h e  agreement a t  least two t h i r d s  o f  t h e  

time. - -- See Hanft,  436 So.2d a t  43 ( tota l  and twice repeated 

omissions o f  p la in t i f f ' s  name f rom d i rec to ry  l is t ing;  t h a t  e f fo r t s  were 

inef fect ive and fa i lu re  unexpla ined d i d  not  suppor t  p u n i t i v e  damages but 

r a t h e r  showed absence o f  w i l l f u l  and malicious conduct);  

(Footnote cont inuat ion f rom prev ious  page.) 
"no-fault i1 threshold) ;  Eql in Federal C r e d i t  Union v. Curfman, 386 
So.2d 860 (Fla. 1st DCA 1980)(special v e r d i c t  fo rm w i th  express 
f i n d i n g  o f  l iab i l i ty) ;    as sitter' v.  Internat ional  Union o f  ope ra -  
t i n g  Engineers, 349 So.2d 622 (Fla. 1976) (nominal damages). 

11/ As a t  t r ia l ,  AFM also argues t h a t  subsequent Yellow Page e r r o r s  - 
may be  considered on t h e  quest ion o f  p u n i t i v e  damages (AB, p p .  
40-41). Th is  i s  p la in ly  what  t h e  jury did,  as t h i s  evidence was 
express ly  excluded f o r  purposes o f  compensatory damages. T h e  
pre judice is  manifest (See IB,  p p .  43-45). 
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T e n  Associates v. Brunson,  492 So.2d 1149 (Fla. 3d DCA 1986) (pun i t i ve  

damages improper  as a mat ter  o f  law where defendant  apar tment  owner, 

a l though neg l igent  as t o  secu r i t y  systems, made an at tempt t o  p r o v i d e  

secu r i t y  and a secu r i t y  g u a r d  was o n  duty a t  t h e  t ime o f  t h e  inc ident ) .  

I V .  AFM1s Closing Argument  Was Improper.  

AFM asser ts  t h a t  Southern  Bel l  fa i led  t o  t imely object  t o  AFM's 

arguments, and  t h u s  t h e  motion f o r  mis t r ia l  was p r o p e r l y  denied d u e  t o  

12/ T h e  cases c i ted  t h e  lack o f  contemporaneous object ion (AB, p .  44). - 

are d is t inguishable and  inappl icable -- d is t ingu ishab le  because t h e  

object ion t h e r e  was n o t  made until a f t e r  t h e  jury re t i red ,  whi le t h e  

object ion here  was made immediately upon c los ing be fore  t h e  j u r y  r e t i r e d  

(1SR2-159-160), and  inappl icable because t h e  contemporaneous object ion 

r u l e  in t h e  federal  system means t h a t  object ion t o  improper closing 

should be  made "a t  t h e  close thereof  and before  t h e  case i s  submit ted t o  

t h e  jury." See, e.g., Thomson v. Boles, 123 F.2d 487, 496 (8 th  C i r .  

1941), ce r t .  denied, 315 U.S. 804 (1942). 

12/ Strangely,  AFM does n o t  anywhere  de fend t h e  p r o p r i e t y  of i t s  - 
closing b u t  u r g e s  o n l y  t h a t  t h e  remarks were n o t  "so inf lammatory 
as t o  war ran t  a new t r i a l "  (AB,  p .  45). 

SHUTTS & BOWEN 

MIAUI. FLORIDA 



CONCLUSION 

For t h e  foregoing reasons, t h e  cer t i f ied  quest ions 
should be I 

answered "No. " I 
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