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OVERTON, J. 

This case is before us on the following questions 

certified by the Eleventh Circuit Court of Appeals in AFM Corp. 

v. Southern Bell Telephone and Telegraph Co., 796 F.2d 1467 (11th 

Cir. 1986) : 

(1) Can a plaintiff suing exclusively in tort 
recover lost profits? 

If the answer to question 1 is yes, 
(2) Can negligent or willful breach of a 

contract alone constitute an independent tort? 
If the answer to question 2 is yes, 
(3) Can such a tort be the basis of an award of 

punitive damages if the other criteria for awarding 
punitive damages are met? 

Id. at 1469. We have jurisdiction. Art. V, $ 3(b)(6), Fla. - 
Const. We restate the issues into one question as follows: 

Does Florida permit a purchaser of services 
to recover economic losses in tort without 
a claim for personal injury or property 
damage? 

Consistent with our decision in Florida Power & Light Co. 

v. Westinghouse Electric Corp., No. 68,540  la. Jul. 9, 1987), 

we answer the question in the negative. We note the certified 

question in Florida Power & Light concerned the purchase of 



goods, while the question in this case concerns the purchase of 

services. 

The relevant facts reflect that in March, 1980, AFM 

Corporation, which sells and services copying machines, entered 

into an agreement with Southern Bell Telephone and Telegraph 

Company for including AFM1s advertising in the yellow pages. 

When AFM moved its office, the parties agreed to employ a 

referral service to assist AFM1s prospective customers. When the 

yellow pages were distributed, AFM1s old telephone number was 

listed which, due to the move, was not the correct current 

number. Compounding the problem, Southern Bell mistakenly 

assigned AFM1s old phone number to another customer, resulting in 

an automatic referral system disconnection. After AFM discovered 

the mistake, Southern Bell reconnected the referral number, but, 

subsequently, it was again mistakenly disconnected. In asserting 

a claim for economic losses, AFM chose to proceed solely on a 

tort theory in the trial court below and specifically announced 

that it was not basing its tort theory on any agreement between 

the parties. A more detailed statement of the facts is contained 

in AFM Corp. v. Southern Bell Telephone and Telegraph Co., 796 

F.2d 1467 (11th Cir. 1986). 

In Florida Power & Light Co., we held that contract 

principles are more appropriate than tort principles for 

resolving economic losses resulting from the purchase of a 

product where there are no personal injury or property damage 

claims. This holding is consistent with the United States 

Supreme Court decision in East River Steamship Corp. v. 

Transamerica Delaval, Inc., 476 U.S. 858 (1986), and is the 

majority view in this country. 

In the instant case, AFM contracted with Southern Bell for 

advertising services. The contract defined the limitation of 

liability through bargaining, risk acceptance, and compensation. 

Having entered into a contract, AFM now seeks economic damages 

for a negligent breach of the contract, under a tort theory. 



In Lewis v. Guthartz, 428 So. 2d 222 (Fla. 1982), this 

Court was asked to answer the following certified question: 

Where the defendant flagrantly , 
unjustifiably, and oppressively breaches a 
contract, and attempts to conceal the 
breach by the criminal act of making false 
statements to the government, must the 
plaintiffs plead and prove that the 
defendant committed an independent tort 
against them in order to recover punitive 
damages? 

Id. at 223. We answered that question in the affirmative, - 

holding that there must be a tort "distinguishable from or 

independent of [the] breach of contract." - Id. at 224. In the 

instant case, AFM has not proved that a tort independent of the 

breach itself was committed. Consequently, we find no basis for 

recovery in negligence. Accord Electronic Security Systems Corp. 

v. Southern Bell Telephone and Telesra~h Co., 482 So. 2d 518 

(Fla. 3d DCA 1986) ("[A] breach of contract, alone, cannot 

constitute a cause of action in tort . . . . It is only when the 

breach of contract is attended by some additional conduct which 

amounts to an independent tort that such breach can constitute 

negligence." - Id. at 519; citations omitted.) Additionally, this 

holding is consistent with district court of appeal decisions 

declining to allow a tort claim for economic losses against 

various service entities based on an underlying contract. - See 

Sprayberry v. Sheffield Auto and Truck Service, Inc., 422 So. 2d 

1073 (Fla. 1st DCA 1982) ; Greater Coral Springs Realty, Inc. v. 

Century 21 Real Estate, Inc., 412 So. (Fla. 3d DCA 1982). 

In First American Title Insurance Co. v. First Title 

Service Co., 457 So. 2d 467 (Fla. 1984), we addressed a claim 

against an abstract company for the alleged negligent preparation 

of an abstract. Although the plaintiff did not contract directly 

with the abstract company, we found it was a beneficiary of the 

contract. We expressly declined "to recognize an abstracter's 

liability in tort for negligence to any and all foreseeable 

injured parties," - id. at 468, but held that the plaintiff 

established a cause of action as a third party beneficiary of the 



a b s t r a c t e r ' s  employment c o n t r a c t .  W e  l i m i t e d  t h e  a p p l i c a t i o n  t o  

p a r t i e s  t o  t h e  t r a n s a c t i o n  f o r  which t h e  a b s t r a c t  was p r epa red .  

I t  would appear  t h a t  o u r  d e c i s i o n  i n  A.R.  Moyer, I n c .  v .  

Graham, 285 So. 2d 397 ( F l a .  1 9 7 3 ) ,  i s  i n c o n s i s t e n t  w i t h  t h e  

above d e c i s i o n s .  I n  t h a t  c a s e ,  w e  d i d  approve a  recovery  f o r  

economic l o s s e s  where t h e r e  was no p e r s o n a l  i n j u r y  o r  p r o p e r t y  

damage upon a  n e g l i g e n t  t o r t  t h e o r y .  What d i s t i n g u i s h e s  Moyer 

from t h e  above c a s e s ,  however, i s  t h a t  t h e  p l a i n t i f f  was n o t  t h e  

b e n e f i c i a r y ,  e i t h e r  d i r e c t l y  o r  a s  a  t h i r d - p a r t y  b e n e f i c i a r y ,  of 

t h e  unde r ly ing  c o n t r a c t .  I n  t h a t  c a s e ,  w e  h e l d  a  g e n e r a l  

c o n t r a c t o r  had a  cause  o f  a c t i o n  f o r  t h e  a l l e g e d  n e g l i g e n t  

s u p e r v i s o r y  performance by an a r c h i t e c t .  I n  s o  ho ld ing ,  w e  

e x p r e s s l y  determined t h a t  t h e  c o n t r a c t o r  was n o t  a  p a r t y  t o  t h e  

c o n t r a c t  w i t h  t h e  a r c h i t e c t ,  no r  was he a  t h i r d  p a r t y  b e n e f i c i a r y  

of t h e  c o n t r a c t .  W e  based o u r  d e c i s i o n  on t h e  f a c t  t h a t  t h e  

s u p e r v i s o r y  r e s p o n s i b i l i t i e s  v e s t e d  i n  t h e  a r c h i t e c t  c a r r i e d  w i t h  

it a  c o n c u r r e n t  du ty  n o t  t o  i n j u r e  f o r e s e e a b l e  p a r t i e s  n o t  

b e n e f i c i a r i e s  of  t h e  c o n t r a c t .  W e  d e c l i n e d  i n  t h a t  c a s e  t o  f i n d  

a  b a s i s  f o r  t h e  neg l i gence  c l a im  under  t h e  c o n t r a c t  i t s e l f ,  

a b s e n t  a  c l e a r  i n t e n t  man i f e s t ed  i n  t h e  c o n t r a c t .  S ince  t h e r e  

was no c o n t r a c t  under  which t h e  g e n e r a l  c o n t r a c t o r  cou ld  r e c o v e r  

h i s  l o s s ,  w e  concluded he  d i d  have a  cause  of a c t i o n  i n  t o r t .  

W e  conclude  t h a t  w i t h o u t  some conduct  r e s u l t i n g  i n  

p e r s o n a l  i n j u r y  o r  p r o p e r t y  damage, t h e r e  can be no independen t  

t o r t  f lowing  from a  c o n t r a c t u a l  b reach  which would j u s t i f y  a  t o r t  

c l a im  s o l e l y  f o r  economic l o s s e s .  Accordingly ,  w e  answer t h e  

r e s t a t e d  c e r t i f i e d  q u e s t i o n  i n  t h e  n e g a t i v e ,  and remand t o  t h e  

Uni ted  S t a t e s  C i r c u i t  Court  of  Appeals f o r  t h e  E leven th  C i r c u i t  

f o r  i t s  d i s p o s i t i o n  of  t h i s  m a t t e r .  

McDONALD, C . J . ,  and SHAW, BARKETT, GRIMES and KOGAN, JJ . ,  Concur 
EHRLICH, J . ,  Concurs i n  r e s u l t  on ly  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 
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