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PRELIMINARY STATEMENT 

R e s p o n d e n t  was  t h e  Appellee i n  t h e  Dis t r ic t  C o u r t  o f  Appeal, 

F o u r t h  D i s t r i c t ,  a n d  t h e  d e f e n d a n t  i n  t h e  C r i m i n a l  D i v i s i o n  o f  

t h e  C i r c u i t  C o u r t  o f  t h e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t ,  i n  a n d  f o r  

Broward  C o u n t y ,  F l o r i d a .  The  P e t i t i o n e r  was t h e  A p p e l l a n t  i n  t h e  

F o u r t h  Dis t r ic t  a n d  t h e  p r o s e c u t i o n  i n  t r i a l  c o u r t .  

I n  t h i s  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e y  

a p p e a l  b e f o r e  t h i s  H o n o r a b l e  C o u r t .  

The  s y m b o l  "R" d e n o t e s  r e c o r d  o n  appeal.  



STATEMENT OF THE CASE AND FACTS 

R e s p o n d e n t  a c c e p t s  P e t i t i o n e r '  s S t a t e m e n t  o f  t h e  Case  and 

F a c t s  w i t h  t h e  f o l l o w i n g  c l a r i f i c a t i o n s  and a d d i t i o n s .  

D u r i n g  t h e  h e a r i n g ,  o n  R e s p o n d e n t ' s  M o t i o n  t o  D i s m i s s ,  

R e s p o n d e n t ' s  t r i a l  c o u n s e l  s t a t e d :  

My p o s i t i o n  i s ,  J u d g e ,  M r .  F i e l d s  h a s  t e s t i f i e d  
u n d e r  o a t h ,  h e  l i v e d  a t  t h e  same a d d r e s s .  H e  
h a s  n o t  moved o r  c h a n g e d  h i s  name o r  d o n e  
a n y t h i n g  t o  e v a d e  t h e  s e r v i c e  i n  t h i s  case .  
F i n a l l y ,  J u d g e ,  some t h r e e  a n d  a h a l f  y e a r s  
a f t e r  t h e  o f f e n s e  o c c u r r e d ,  M r .  F i e l d s  was  
s e r v e d  w i t h  a c a p i a s  when h e  came t o  c o u r t  o n  a 
t r a f f i c  summons.  I t h i n k  t h e r e  i s  n o  j u s t i -  
f i a b l e  r e a s o n .  The s t a t u t e  o f  l i m i t a t i o n s  had 
r u n  e a r l y  i n  1 9 8 5 .  F o r  t h a t  r e a s o n ,  w e  a r e  
a s k i n g  t h e  C o u r t  t o  d i s c h a r g e  a t  t h i s  t i m e .  

A t  b a r ,  t h e  t r i a l  j u d g e  made t h e  f o l l o w i n g  f i n d i n g s  i n  h i s  

w r i t t e n  o r d e r  g r a n t i n g  R e s p o n d e n t ' s  Mot ion  t o  D i s m i s s :  

1. T h a t  t h e  a l l e g e d  o f f e n s e  o c c u r r e d  o n  J a n u a r y  
4 ,  1982 .  

2 .  T h a t  t h e  c h a r g e  of A g g r a v a t e d  A s s a u l t  was 
f i l e d  o n  J a n u a r y  20 ,  1982  and a  c a p i a s  f o r  t h e  
d e f e n d a n t ' s  a r r e s t  was i s s u e d  o n  t h a t  d a t e .  

3. T h a t  t h e  d e f e n d a n t  h a s  r e s i d e d  a t  t h e  same 
a d d r e s s  f o r  t h e  p a s t  f i v e  y e a r s .  

4 .  T h a t  t h e  s t a t e  knew o f  t h e  d e f e n d a n t ' s  
a d d r e s s .  

5 .  T h a t  n o  a t t e m p t  w a s  made  t o  e x e c u t e  t h e  
c a p i a s  o n  t h e  d e f e n d a n t  u n t i l  Augus t  7 ,  1985 .  

6 .  T h a t  o v e r  3 1 /2  y e a r s  e l a p s e d  f rom t h e  t i m e  
o f  t h e  o f f e n s e  u n t i l  t h e  d e f e n d a n t  was s e r v e d  
w i t h  a  c a p i a s .  



7.  That t h e  p r o s e c u t i o n  o f  t h i s  c a s e  was not 
commenced w i t h i n  t h e  S t a t u t e  of L i m i t a t i o n s  
because of  t he  unreasonable delay i n  executing 
the  capias .  



SUMMARY OF ARGUMENT 

T h e  t r i a l  j u d g e  g r a n t e d  R e s p o n d e n t ' s  m o t i o n  t o  d i s m i s s  on  

t h e  g round  t h a t  t h e  p r o s e c u t i o n  o f  t h i s  case was n o t  commenced 

w i t h i n  t h e  s t a t u t e  o f  l i m i t a t i o n s  b e c a u s e  o f  t h e  u n r e a s o n a b l e  

d e l a y  i n  e x e c u t i n g  t h e  c a p i a s .  T h e  a p p l i c a b l e  a n d  p r e s e n t  

s t a t u t e  o f  l i m i t a t i o n s ,  s e c t i o n  7 7 5 . 1 5 ( 2 ) ,  F.S. ( 1 9 8 1 )  i n c l u d e s  

a n  e x p r e s s  c o n d i t i o n  t h a t  a p r o s e c u t i o n  commences  when a n  

i n f o r m a t i o n  i s  f i l e d  " p r o v i d e d  t h e  c a p i a s ,  summons,  o r  o t h e r  

p r o c e s s  i s s u e d  i n  s u c h  i n d i c t m e n t  o r  i n f o r m a t i o n  i s  e x e c u t e d  

w i t h o u t  u n r e a s o n a b l e  d e l a y . "  The crime g i v i n g  rise t o  t h e  a p p e a l  

i n  S t u r d i v a n  v .  S t a t e ,  419  So .2d  3 0 0  ( F l a .  1 9 8 2 )  o c c u r r e d  a t  a 

t i m e  when a p r e v i o u s  s t a t u t e  o f  l i m i t a t i o n s ,  s e c t i o n  932.465,  

F l o r i d a  S t a t u t e s  ( 1 9 7 1 )  was i n  e f f e c t .  The p r e d e c e s s o r  s t a t u t e ,  

q u i t e  u n l i k e  t h e  c u r r e n t  s t a t u t e  d o e s  n o t  c o n t a i n  t h e  l a n g u a g e  

now e x p r e s s e d  i n  s e c t i o n  7 7 5 . 1 5 ( 5 )  r e g a r d i n g  e x e c u t i o n  o f  a 

w a r r a n t  w i t h o u t  u n r e a s o n a b l e  d e l a y .  Hence  t h e  d e c i s i o n  of t h e  

F o u r t h  Dis t r ic t  C o u r t  o f  Appeal  s h o u l d  b e  a f f i r m e d .  



ARGUMENT 

POINT 

THE TRIAL COURT D I D  NOT ERR I N  GRANTING 
RESPONDENT'S MOTION FOR DISCHARGE ON THE GROUND 
THAT THE PROSECUTION OF THE CASE WAS NOT 
COMMENCED WITHIN THE STATUTE OF LIMITATIONS 
BECAUSE OF THE UNREASONABLE DELAY I N  EXECUTING 
THE CAPIAS 

U n d e r  F l o r i d a  l aw,  g e n e r a l l y  t h e  c r i m i n a l  s t a t u t e  o f  

l i m i t a t i o n s  i n  e f f e c t  when a crime is commi t t ed  c o n t r o l s .  S t a t e  

v .  W a d s w o r t h ,  2 9 3  So .2d  345 ,  347 ( F l a .  1 9 7 4 ) ;  Andrews v .  S t a t e ,  

3 9 2  So .2d  270  ( F l a .  2d DCA 1 9 8 0 ) .  P r i o r  t o  t h e  a d o p t i o n  o f  t h e  

" F l o r i d a  C r i m i n a l  C o d e , "  S e c t i o n s  7 7 5 . 0 1 1  e t  seq. F l o r i d a  

S t a t u t e s  ( C h .  7 4 - 3 8 3 ,  Laws o f  F l o r i d a ,  e f f .  O c t .  1, 1 9 7 5 )  t h e  

p e r i o d s  o f  l i m i t a t i o n  f o r  p r o s e c u t i n g  n o n - d e a t h  p u n i s h a b l e  

c r i m i n a l  a c t i o n s  were s e t  f o r t h  i n  s e c t i o n s  9 3 2 . 4 6 5 ( 2 ) ,  F l o r i d a  

S t a t u t e s  ( 1 9 7 3 )  as  f o l l o w s :  

( 2 )  P r o s e c u t i o n  f o r  o f f e n s e s  n o t  p u n i s h a b l e  by  
d e a t h  mus t  b e  commenced w i t h i n  t w o  y e a r s  a f t e r  
c o m m i s s i o n ,  b u t  i f  a n  i n d i c t m e n t ,  i n f o r m a t i o n ,  
o r  a f f i d a v i t  h a s  b e e n  f i l e d  w i t h i n  two y e a r s  
a f t e r  c o m m i s s i o n  o f  t h e  o f f e n s e  a n d  t h e  
i n d i c t m e n t ,  i n f o r m a t i o n ,  o r  a f f i d a v i t  i s  
d i s m i s s e d  o r  s e t  a s i d e  b e c a u s e  o f  a d e f e c t  i n  
i t s  c o n t e n t  or fo rm a f t e r  t h e  t w o  y e a r  p e r i o d  
h a d  e l a p s e d ,  t h e  p e r i o d  f o r  c o m m e n c i n g  pro- 
s e c u t i o n  s h a l l  b e  e x t e n d e d  t h r e e  m o n t h s  f r o m  
t h e  t ime t h e  i n d i c t m e n t ,  i n f o r m a t i o n ,  o r  
a f f i d a v i t  is d i s m i s s e d  o r  set  a s i d e .  

I n  t h e  i n s t a n t  case ,  t h e  o f f e n s e  was a l l e g e d  t o  h a v e  

o c c u r r e d  o n  J a n u a r y  4 ,  1 9 8 2 .  An a r r e s t  w a r r a n t  was i s s u e d  o n  

J a n u a r y  2 0 ,  1 9 8 2 .  T h e  S t a t e  f i l e d  a n  i n f o r m a t i o n  c h a r g i n g  

Responden t  w i t h  t h e  o f f e n s e  o n  J a n u a r y  3 0  , 1 9 8 2 .  H o w e v e r ,  t h e  



c a p i a s  w a s  n o t  s e r v e d  o n  R e s p o n d e n t  u n t i l  A u g u s t  7 ,  1 9 8 5 ,  some 

t h r e e  a n d  o n e - h a l f  y e a r s  l a t e r .  

S e c t i o n  7 7 5 . 1 5 ( 2 ) ,  t h e  a p p l i c a b l e  a n d  p r e s e n t  s t a t u t e  o f  

l i m i t a t i o n ,  F l o r i d a  S t a t u t e s  ( 1 9 8 1 )  p r o v i d e s  t h a t  a n y  n o n - f i r s t  

d e g r e e  f e l o n y  s h o u l d  b e  commenced w i t h i n  t h r e e  y e a r s  a f t e r  it  is  

c o m m i t t e d .  S e c t i o n  7 7 5 . 1 5 ( 5 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 1 )  p r o v i d e s :  

( 5 )  A p r o s e c u t i o n  i s  commenced when e i t h e r  a n  
i n d i c t m e n t  o r  i n f o r m a t i o n  i s  f i l e d ,  p r o v i d e d  
t h e  c a ~ i a s .  summons. or  o t h e r  Drocess i s s u e d  o n  
s u c h  i n d i c t m e n t  o r  i n f o r m a t i o n  i s  e x e c u t e d  
w i t h o u t  u n r e a s o n a b l e  d e l a y .  I n  d e t e r m i n i n g  
w h a t  i s  r e a s o n a b l e ,  i n a b i l i t y  t o  l o c a t e  t h e  
d e f e n d a n t  a f t e r  d i l i g e n t  s e a r c h  o r  t h e  d e f e n -  
d a n t ' s  a b s e n c e  f r o m  t h e  s t a t e  s h a l l  b e  c o n -  
s i d e r e d .  

I n  e x a m i n i n g  t h e  p r e s e n t  a n d  p r e d e c e s s o r  s t a t u t e  o f  l i m i t a -  

t i o n s  s t a t u t e s ,  i t  i s  q u i t e  a p p a r e n t  t h a t  t h e  p r e s e n t  s t a t u t e ,  

7 7 5 . 1 5 ( 5 )  i n c l u d e s  a n  e x p r e s s  c o n d i t i o n  t h a t  a p r o s e c u t i o n  

c o m m e n c e s  when  a n  i n d i c t m e n t  i s  f i l e d  " p r o v i d e d  t h e  c a p i a s ,  

s u m m o n s ,  o r  o t h e r  p rocess  i s s u e d  o n  s u c h  i n d i c t m e n t  or  i n f o r -  

m a t i o n  is e x e c u t e d  w i t h o u t  u n r e a s o n a b l e  d e l a y . "  T h e  p r e d e c e s s o r  

s t a t u t e  u n l i k e  t h e  c u r r e n t  s t a t u t e  d o e s  n o t  c o n t a i n  t h i s  l a n -  

g u a g e .  

I n  c o n s t r u i n g  a s t a t u t e  w o r d s  o f  common u s a g e  when u s e d  i n  

a n  e n a c t m e n t  s h o u l d  b e  c o n s t r u e d  i n  t h e i r  p l a i n  a n d  o r d i n a r y  

s e n s e .  S t a t e  v .  C o r m i e r ,  3 7 5  S o . 2 d  8 5 2  ( F l a .  1 9 7 9 ) ;  Graham v .  

S t a t e ,  3 6 2  S o . 2 d  9 2 4  ( F l a .  1 9 7 8 ) .  S i n c e  t h e  l e g i s l a t u r e  i s  



p r e s u m e d  t o  k n o w  t h e  m e a n i n g  o f  t h e  w o r d s  i t  u t i l i z e s  a n d  t o  

c o n v e y  i t  i n t e n t  b y  u s e  o f  s p e c i f i c  terms, c o u r t s  m u s t  a p p l y  t h e  

p l a i n  m e a n i n g  o f  t h o s e  w o r d s ,  i f  t h e y  are u n a m b i g u o u s .  C a l o o s a  

P r o p e r t y  O w n e r s  A s s ' n ,  I n c .  v .  P a l m  B e a c h  C o u n t y  Bd. o f  C o u n t y  

C o m m i s s i o n e r s ,  4 2 9  S o . 2 d  1 2 6 0  ( F l a .  1st DCA 1 9 8 3 ) .  T h e  term 

" e x e c u t e d "  as  u s e d  i n  t h i s  s t a t u t e  is  n o t  a m b i g u o u s .  I t  m u s t  be 

g i v e n  i t s  p l a i n  a n d  o r d i n a r y  m e a n i n g .  P e t i t i o n e r ' s  s u g g e s t i o n  i n  

i t s  b r i e f  t h a t  " t h e  l e g i s l a t u r e  s t i l l  i n t e n d s  t h a t  t h e  f i l i n g  o f  

a n  i n d i c t m e n t  o r  i n f o r m a t i o n  commences  t h e  p r o s e c u t i o n ,  t o t a l l y  

i g n o r e s  t h e  p l a i n  a n d  o r d i n a r y  m e a n i n g  o f  t h e  s t a t u t e .  (See 

P e t i t i o n e r ' s  B r i e f  o n  t h e  Merits p. 1 2 ) .  

J u d g e  L e t t s  w r i t i n g  f o r  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal 

i n  t h i s  c a u s e  S t a t e  v .  F i e l d s ,  11 F.L.W. 1 7 6 9  ( F l a .  4 t h  DCA J u l y  

2 3 ,  1 9 8 6 )  e x p l a i n e d  t h e  m e a n i n g  o f  t h e  term " e x e c u t e d "  a s  con-  

t a i n e d  i n  t h e  s t a t u t e  a s  f o l l o w s :  

T r u e ,  " t o  e x e c u t e t t  c a n  a l so  mean " t o  s i g n , "  b u t  
w e  d o  n o t  t h i n k  t h a t  t h i s  was t h e  i n t e n d e d  
m e a n i n g  i n  t h e  a b o v e  q u o t e d  s t a t u t e .  I f  
e x e c u t i o n  s i m p l y  r e f e r r e d  t o  a s i g n i n g  a n d / o r  
d e l i v e r y  t o  a s h e r i f f ,  t h e  a d d i t i o n a l  l a n g u a g e  
i n  t h e  s t a t u t e  r e g a r d i n g  a d e f e n d a n t ' s  a b s e n c e  
w o u l d  n o t  b e  n e c e s s a r y .  T h e  s t a t u t e  s p e a k s  t o  
u n r e a s o n a b l e  d e l a y  a n d  a l s o  p o i n t s  o u t  t h a t  
d e l a y  i n  e x e c u t i o n  d u e  t o  a d e f e n d a n t ' s  a b s e n c e  
f r o m  t h e  s t a t e  w o u l d  n o t  b e  u n r e a s o n a b l e .  
" E x e c u t i o n "  t h e r e f o r e  o b v i o u s l y  r e q u i r e s  t h e  
p r e s e n c e  o f  t h e  d e f e n d a n t ,  n o t  s i m p l y  a 
m a g i s t r a t e ' s  s i g n a t u r e  o n  t h e  w a r r a n t  o r  
d e l i v e r y  o f  t h e  w a r r a n t  t o  a s h e r i f f .  

11 F.L.W. a t  1 7 7 0  



P e t i t i o n e r  r e l i e s  o n  t h i s  H o n o r a b l e  C o u r t ' s  d e c i s i o n  i n  

S t u r d i v a n  v .  S t a t e ,  4 1 9  So.2d 3 0 0  ( F l a .  1 9 8 2 )  i n  s u p p o r t  of i t s  

p o s i t i o n .  H o w e v e r ,  t h e  d e f e n d a n t  i n  S t u r d i v a n  was c h a r g e d  w i t h  

c o m m i t t i n g  a n  o f f e n s e  i n  1 9 7 1 .  T h i s  was p r io r  t o  t h e  e n a c t m e n t  

o f  t h e  p r e s e n t  s t a t u t e  o f  l i m i t a t i o n s  p r o v i s i o n  7 7 5 . 1 5 ( 2 ) ,  

F l o r i d a  S t a t u t e s  ( 1 9 8 1 ) .  C l e a r l y  t h i s  H o n o r a b l e  C o u r t  w a s  

r e f e r r i n g  t o  t h e  p r e d e c e s s o r  s t a t u t e .  T h e  crime g i v i n g  rise t o  

t h e  appeal o c c u r r e d  a t  a t i m e  when  a p r e v i o u s  s t a t u t e  o f  l i m i -  

t a t i o n s ,  s e c t i o n  9 3 2 . 4 6 5 ,  F . S .  ( 1 9 7 1 )  was i n  e f f e c t .  T h i s  

H o n o r a b l e  C o u r t  s t a ted :  

" I t  i s  s e t t l e d  l a w  i n  F l o r i d a  t h a t  f o r  t h e  
p u r p o s e s  of t h e  S t a t u t e  o f  L i m i t a t i o n s ,  
p r o s e c u t i o n  h a s  commenced  w h e n  a w a r r a n t  h a s  
b e e n  i s s u e d  a n d  p l a c e d  i n  t h e  h a n d s  o f  t h e  
proper  o f f i c i a l  f o r  e x e c u t i o n .  D o b b s  v .  
L e h m a n ,  1 0 0  F l a .  7 9 9 ,  1 3 0 S o . 2 d  3 6  ( 1 9 3 0 ) ;  
R o s e n g a r t e n  v .  S t a t e ,  1 7 1  S o . 2 d  5 9 1  ( F l a .  2d 
DCA 1 9 6 5 ) . "  

I d .  a t  3 0 1  - 
J u d g e  L e t t s  w r i t i n g  f o r  t h e  F o u r t h  D i s t r i c t  i n  F i e l d s  

a r t i c u l a t e d  a s  f o l l o w s  t h e  b a s i s  f o r  t h e  C o u r t ' s  r u l i n g  t h a t  t h e  

S t u r d i v a n  case was i n a p p l i c a b l e :  

Y e t  i t  a p p e a r s  t o  u s  t h a t  t h e  S t u r d i v a n  c o u r t  
d i d  n o t  p u r p o r t  t o  b e  i n t e r p r e t i n g  s e c t i o n  
7 7 5 . 1 5 ( 5 ) ,  a n d  n e v e r  a l l u d e d  t o  i t .  M o r e o v e r ,  
i n  t h e  S t u r d i v a n  d e c i s i o n ,  t h e  h o l d i n g  o f  t h e  
ca se  d i d  n o t  a d d r e s s  i t s e l f  t o  t h e  t i m e l i n e s s  
o f  t h e  e x e c u t i o n  o f  t h e  a r r e s t  w a r r a n t ,  b u t  
r a t h e r  t o  t h e  e f f e c t  o f  a l a t e  f i l e d  i n d i c t -  
m e n t .  F u r t h e r ,  t h e  c o u r t  i n  S t u r d i v a n  r e l i e d  o n  
R o s e n g a r t e n  v .  S t a t e ,  1 7 1  S o . 2 d  5 9 1  ( F l a .  2d 
DCA 1 9 6 5 ) ,  a s  a u t h o r i t y  f o r  i t s  s t a t e m e n t  t h a t  
p r o s e c u t i o n  i s  commenced  when  a w a r r a n t  h a s  
b e e n  i s s u e d  and  p l a c e d  i n  t h e  h a n d s  o f  a proper 
o f f i c i a l  f o r  e x e c u t i o n .  T h e  c o u r t  i n  Rosen- 
q a r t e n ,  h o w e v e r ,  w a s  i n t e r p r e t i n g  s e c t i o n  



9 3 2 . 0 5 ,  F l o r i d a  S t a t u t e s  ( 1 9 6 5 )  a  p r e d e c e s s o r  
s t a t u t e  t o  s e c t i o n  7 7 5 . 1 5  when i t  propounded  
t h e  a b o v e - s t a t e d  g e n e r a l  r u l e .  The p r e d e c e s s o r  
s t a t u t e ,  q u i t e  u n l i k e  t h e  c u r r e n t  s t a t u t e  i n  
many r e s p e c t s ,  d o e s  n o t  c o n t a i n  t h e  l a n g u a g e  
now e x p r e s s e d  i n  s e c t i o n  7 7 5 . 1 5 ( 5 )  r e g a r d i n g  
e x e c u t i o n  o f  a  w a r r a n t  w i t h o u t  u n r e a s o n a b l e  
d e l a y .  W e  t h e r e f o r e  c o n c l u d e  t h a t  t h e  r u l e  
e n u n c i a t e d  i n  S t u r d i v a n  and R o s e n g a r t e n  i s  n o t  
a p p l i c a b l e  t o  t h e  p r e s e n t  c a s e .  
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I n  S t a t e  e x  r e l .  Welch v .  P a r n h a m ,  487 So.2d 65 ( F l a .  1st 

DCA 1 9 8 6 ) ,  t h e  crime c h a r g e d  o c c u r r e d  on  September  8 ,  1977. The 

F i r s t  D i s t r i c t  h e l d :  

I n  S t u r d i v a n ,  however t h e  crime g i v i n g  rise t o  
t h e  a p p e a l  o c c u r r e d  a t  a  time when a  p r e v i o u s  
s t a t u t e  o f  l i m i t a t i o n s ,  s e c t i o n  932.465, F l a .  
S t a t .  ( 1 9 7 1 ) ,  was i n  e f f e c t .  S e c t i o n  932 .465  
d i d  n o t  i n c l u d e  a  d e f i n i t i o n  o f  t h e  term 
"commencement"  a n d  u n d e r  t h a t  s t a t u t e ,  t h e  
c o u r t  h e l d  t h a t  p r o s e c u t i o n  c o u l d  b e  commenced 
by t h e  i s s u a n c e  o f  a  w a r r a n t .  However ,  d u e  t o  
t h e  e x p r e s s  a n d  u n a m b i g u o u s  d e f i n i t i o n  o f  t h e  
term "commencementn i n  t h e  c u r r e n t  s t a t u t e ,  t h e  
r a t i o n a l e  o f  S t u r d i v a n  i s  n o t  a p p l i c a b l e  t o  
p r o s e c u t i o n s  f o r  crimes c o m m i t t e d  a f t e r  t h e  
e f f e c t i v e  d a t e  o f  s e c t i o n  775.15. 

Hence  t h e  S t u r d i v a n  a n d  R o s e n g a r t e n  d e c i s i o n  a r e  i n a p -  

p l i c a b l e  t o  t h e  s i t u a t i o n  a t  b a r .  

I n  W a r r e n  v .  W a i n w r i g h t ,  483 So.2d 820 ( F l a .  3d DCA 1 9 8 6 ) ,  

c i t e d  b y  P e t i t i o n e r ,  t h e  p e t i t i o n e r  t h e r e i n  f i l e d  a  w r i t  o f  

h a b e a s  c o r p u s  a l l e g i n g  t h e  incompetency  o f  h i s  a p p e l l a t e  c o u n s e l .  

The  T h i r d  D i s t r i c t  c i t e d  S t u r d i v a n  f o r  a u t h o r i t y  on  t h e  s t a t u t e  

o f  l i m i t a t i o n s  i s s u e .  However  t h e  c o u r t  d o e s  - n o t  i n d i c a t e  when 

t h e  crime o c c u r r e d  o r  which s t a t u t e  o f  l i m i t a t i o n s  a p p l i e d  t o  t h e  

s i t u a t i o n .  



I n  S t a t e  v .  C h a c o n ,  479  S o . 2 d  229  ( F l a .  3d DCA 1 9 8 5 )  t h e  

d e f e n d a n t  was c h a r g e d  w i t h  g r a n d  t h e f t .  The T h i r d  Dis t r ic t  h e l d  

t h a t  t h e  a p p l i c a b l e  s t a t u t e  o f  l i m i t a t i o n s  f o r  t h e  crime c h a r g e d  

was f i v e  n o t  t h r e e  y e a r s .  T h u s ,  t h e  f i v e  y e a r  p e r i o d  had - n o t  

e x p i r e d  when t h e  d e f e n d a n t  f i l e d  h i s  p r e - m a t u r e  m o t i o n  t o  d i s m i s s  

i n  t h e  lower t r i b u n a l .  S i n c e  a  f i v e  y e a r  l i m i t a t i o n  a p p l i e d  t o  

t h e  crime c h a r g e d ,  t h e  c o u r t ' s  r e f e r e n c e  t o  t h e  "commencement" o f  

t h e  p r o s e c u t i o n  was n o t  e s s e n t i a l  t o  t h e  h o l d i n g .  I t  i s  c l e a r l y  

o b i t e r  d i c t u m .  And f u r t h e r  t h a t  d i c t a  which  a p p a r e n t l y  d i s c u s s e s  

t h e  "commencement  i s s u e n  i s  e r r o n e o u s  i n  l i g h t  o f  t h e  e x p r e s s  

p r o v i s i o n s  o f  s e c t i o n  7 7 5 . 1 5 ( 5 ) ,  F .S.  ( 1 9 8 1 ) .  And f i n a l l y  

n e i t h e r  o f  t h e s e  d e c i s i o n s  f r o m  t h e  T h i r d  D i s t r i c t  c i t e d  o r  

a p p e a r s  t o  c o n s i d e r  t h e  i m p a c t  o f  s e c t i o n  7 7 5 . 1 5 ( 5 ) ,  F l o r i d a  

S t a t u t e s .  

S u b  j u d i c e ,  t h e  t r i a l  j u d g e  i n  h i s  w r i t t e n  o r d e r  g r a n t i n g  

R e s p o n d e n t ' s  Motion t o  D i s m i s s  f ound  " [ t l h a t  t h e  p r o s e c u t i o n  o f  

t h i s  c a s e  was  n o t  commenced w i t h i n  t h e  s t a t u t e  o f  l i m i t a t i o n s  

b e c a u s e  o f  t h e  u n r e a s o n a b l e  d e l a y  i n  e x e c u t i n g  t h e  c a p i a s . "  R 

2 3 .  T h i s  r u l i n g  o f  t h e  t r i a l  c o u r t  comes t o  t h i s  H o n o r a b l e  

C o u r t  c l o t h e d  i n  t h e  p r e s u m p t i o n  o f  c o r r e c t n e s s .  DeCon igh  v .  

S t a t e ,  4 3 3  So .2d  5 0 1  ( F l a .  1 9 8 3 ) ,  c e r t .  d e n . ,  1 0 4  S . C t .  9 9 5  

( 1 9 8 4 ) .  I t  i s  i n c u m b e n t  upon  t h e  P e t i t i o n e r  t o  d e m o n s t r a t e  

error. T h i s  P e t i t i o n e r  h a s  f a i l e d  t o  d o .  On t h i s  g r o u n d  a l o n e  

t h i s  H o n o r a b l e  C o u r t  s h o u l d  a f f i r m  t h e  d e c i s i o n  o f  t h e  F o u r t h  

Dis t r ic t  C o u r t  o f  Appea l .  



I n  a n y  e v e n t ,  P e t i t i o n e r  h a s  p r e s e n t e d  t h i s  C o u r t  i n  i t s  

B r i e f  w i t h  v a r i o u s  h y p o t h e t i c a l  s i t u a t i o n s  t h a t  may  o r  may n o t  

r e s u l t  f r o m  a p p l i c a t i o n  of t h e  p r e s e n t  s t a t u t e  o f  l i m i t a t i o n s  

s e c t i o n  7 7 5 . 1 5  ( 5 )  , F l o r i d a  S t a t u t e s .  However t h e  p r e v e n t i o n  o f  

s u c h  c i r c u m s t a n c e s  a l l u d e d  t o  b y  P e t i t i o n e r  i n  i t s  b r i e f  is b e s t  

l e f t  w i t h i n  t h e  realm o f  t h e  l e g i s l a t u r e  a n d  n o t  t h e  j u d i c i a r y .  

C o u r t s  a r e  l a w - i n t e r p r e t  i n g  a n d  n o t  l a w m a k i n g  b o d i e s .  E r v i n  v .  

C o l l i n s ,  8 5  S o . 2 d  8 5 2  ( F l a .  1 9 5 6 ) .  H e n c e  t h e  r u l i n g  o f  t h e  

C i r c u i t  C o u r t  a n d  t h e  F o u r t h  Dis t r ic t  C o u r t  of Appeal s h o u l d  b e  

a f f i r m e d  . 



CONCLUSION 

B a s e d  o n  t h e  r e c o r d  a t  b a r  a n d  a u t h o r i t i e s  c i t e d  h e r e i n  

R e s p o n d e n t  r e s p e c t f  u l l y  r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  t o  a f  f i r m  

t h e  d e c i s i o n s  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  a n d  t h e  

t r i a l  c o u r t .  
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