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ARGUMENT 

WHETHER THE T R I A L  COURT ERRED I N  GRANTING 
PETITIONERS, WINTER HAVEN HOSPITAL, INC. 'S 
AND ELMER MAURER, M.D. 'S,  MOTION TO LIMIT 
LIABILITY. 

P e t i t i o n e r ,  WINTER HAVEN HOSPITAL, INC., would s u b m i t  

t h a t  t h e  T r i a l  Cour t  a c t e d  a p p r o p r i a t e l y  and  c o r r e c t l y  i n  

g r a n t i n g  i t s  Motion t o  L i m i t  L i a b i l i t y  and c o n s e q u e n t l y  

would submi t  t h a t  t h e  Second D i s t r i c t  Cour t  o f  Appeal e r r e d  

by r e v e r s i n g  t h e  T r i a l  C o u r t ' s  Orde r  i n  t h i s  m a t t e r .  F u r t h e r ,  

P e t i t i o n e r s  c o n t e n d  t h a t  t h e  d e c i s i o n  r e n d e r e d  by t h e  T h i r d  

D i s t r i c t  Cour t  o f  Appeal  i n  t h e  Bouchoc v .  P e t e r s o n  c a s e ,  

490 So.2d 132 ( F l a .  3 r d  DCA 1 9 8 6 ) ,  i s  a  b e t t e r  r e a s o n e d  

o p i n i o n  and s h o u l d  b e  a d o p t e d  by t h i s  Cour t  i n  t h e  i n s t a n t  

m a t t e r .  

I n  t h e i r  Answer B r i e f ,  Responden t s  i n i t i a l l y  b e g i n  

t h e i r  argument  by a t t e m p t i n g  t o  c l a i m  t h a t  t h e r e  i s  no i s s u e  

r e g a r d i n g  t h e  T r i a l  C o u r t ' s  l i m i t a t i o n  o f  l i a b i l i t y  i n  r e s p e c t  

t o  t h e  c o s t  award o f  $ 1 5 , 3 5 5 . 3 0 .  I n  s o  d o i n g ,  Respondents  

c l a i m  t h a t  t h i s  P e t i t i o n e r  d o e s  n o t  q u e s t i o n  w h e t h e r  it s h o u l d  

be  r e s p o n s i b l e  f o r  s u c h  c o s t s .  T h i s  P e t i t i o n e r  w i s h e s  t o  make 

c l e a r  a t  t h i s  p o i n t  t h a t  i t  d o e s  c o n t e n d  t h a t  t h e  $100 ,000 .00  

l i m i t a t i o n  o f  l i a b i l i t y  t h a t  a p p l i e s  t o  i t  i s  p r e c i s e l y  t h a t ,  

a  s t a t u t o r y  exempt ion  p r e v e n t i n g  t h i s  P e t i t i o n e r  f rom p a y i n g  

any amount o v e r  $ 1 0 0 , 0 0 0 . 0 0 ,  i n c l u d i n g  any c o s t  Judgment .  

D e s p i t e  any s t a t e m e n t s  made i n  Responden t s '  B r i e f ,  t h i s  

P e t i t i o n e r  h a s  a lways  c o n t e n d e d ,  i n  b o t h  t h e  T r i a l  and 



A p p e l l a t e  C o u r t s ,  t h a t  t h e  $100,000.00  l i m i t a t i o n  o f  l i a b i l i t y  

g r a n t e d  p u r s u a n t  t o  F l o r i d a  S t a t u t e  8768.54 r e q u i r e s  t h a t  t h e  

F l o r i d a  P a t i e n t s  Compensation Fund, and n o t  t h i s  P e t i t i o n e r ,  

pay any Judgment i n  e x c e s s  o f  any $100 ,000 .00 ,  r e g a r d l e s s  o f  

whether  i t  be f o r  damages, c o s t s ,  o r  a t t o r n e y s 1  f e e s .  Th i s  

P e t i t i o n e r  has  c o n s i s t e n t l y  a rgued  t h a t  t h e  $100,000.00  

l i m i t a t i o n  o f  l i a b i l i t y  ex tended  t o  h e a l t h  c a r e  p r o v i d e r s  i n  

F l o r i d a  S t a t u t e  8768.54 i s  j u s t  t h a t ,  a  l i m i t a t i o n  o f  

l i a b i l i t y  o f  $100 ,000 .00 ,  and does  indeed  r e q u i r e  t h e  F l o r i d a  

P a t i e n t s  Compensation Fund t o  pay  any Judgment ,  r e g a r d l e s s  

o f  c h a r a c t e r ,  which i s  a s s e s s e d  a g a i n s t  t h i s  P e t i t i o n e r  i n  

e x c e s s  o f  $100,000.00 .  

I n  a d d i t i o n  t o  t h e  f o r e g o i n g ,  Responden t s1  a t t e m p t  t o  

a r g u e  i n  t h e i r  Answer B r i e f  t h a t  any a t t o r n e y s 1  f e e s  t h a t  

may be t a x e d  p u r s u a n t  t o  F l o r i d a  S t a t u t e  8768.56 i s  n o t  

p a r t  o f  a  s u c c e s s f u l  "claim" f o r  which t h e  F l o r i d a  P a t i e n t s  

Compensation Fund i s  r e s p o n s i b l e  p u r s u a n t  t o  F l o r i d a  S t a t u t e  

8768.54.  T h i s  P e t i t i o n e r  would a g a i n  p o i n t  o u t  t o  t h e  Cour t  

t h a t  F l o r i d a  S t a t u t e  8768.54 c l e a r l y  e v i d e n c e s  t h e  i n t e n t i o n  

t o  i n c l u d e  a t t o r n e y s 1  f e e s  a s  p a r t  o f  any "c la im."  T h i s  

s t a t u t e  was c l e a r l y  d e s i g n e d  t o  p r o t e c t  h e a l t h  c a r e  p r o v i d e r s  

and t o  s p r e a d  t h e  r i s k  o f  med ica l  m a l p r a c t i c e  c l a i m s  f o r  



such  h e a l t h  c a r e  p r o v i d e r s .  P a r t  and p a r c e l  o f  a  med ica l  

m a l p r a c t i c e  c l a i m  i n  t h e  y e a r  o f  t h i s  i n c i d e n t ,  1982,  was 

a  p o t e n t i a l  c l a i m  f o r  a t t o r n e y s '  f e e s  t o  be awarded t o  t h e  

p r e v a i l i n g  p a r t y .  - See, F l o r i d a  S t a t u t e  5768.56 (1981) . 
F u r t h e r ,  t h e  words " a r i s i n g  o u t  o f "  have been r e p e a t e d l y  

i n t e r p r e t e d  t o  i n c l u d e  c l a i m s  which o r i g i n a t e  f rom,  a r e i n c i -  

d e n t  t o ,  o r  have some c o n n e c t i o n  w i t h  t h e  i t em i n s u r e d .  - S e e ,  

Red B a l l  Motor F r e i g h t  v .  Employers Mutual L i a b i l i t y  I n s u r -  

ance, 189 F.2d 374 ( 5 t h  C i r .  1951) ; Government 

Employees I n s u r a n c e  Co. v .  Novak, 453 So.2d 1116 ( F l a .  1 9 8 4 ) ;  

Padrone v .  Long I s l a n d  I n s u r a n c e  Company, 356 So.2d 1337 

( F l a .  3d DCA 1978) .  The c a s e  law,  t h u s ,  makes i t  c l e a r  

t h a t  i n  t h e  i n s t a n t  c a s e ,  t h e  p h r a s e  " a r i s i n g  o u t  o f "  would 

i n v o l v e  a l l  o f  t h e  c l a i m s  which o r i g i n a t e  f rom,  a r e  i n c i d e n t  

t o ,  o r  have some c o n n e c t i o n  w i t h  t h e  c l a i m  o f  med ica l  mal -  

p r a c t i c e  b rough t  by S t a c y  S h o r t  a g a i n s t  t h i s  P e t i t i o n e r .  

I t  i s ,  c o n s e q u e n t l y ,  v e r y  c l e a r  t h a t  t h e  a t t o r n e y s '  f e e s  

t h a t  a r e  a t  i s s u e  i n  t h i s  c a s e  a r o s e  o u t  o f  t h e  a c t i v i t i e s  

t h a t  were i n t e n d e d  t o  be cove red  by t h e  F l o r i d a  P a t i e n t s  

Compensation Fund under  F l o r i d a  S t a t u t e  8768.54.  

I n  r e s p o n s e  t o  t h i s  a rgument ,  and th roughou t  t h e i r  

b r i e f ,  Respondents  have r e p e a t e d l y  p o i n t e d  o u t  t h a t  t h e  

F l o r i d a  P a t i e n t s  Compensation Fund i s  n o t  an i n s u r e r  b u t  

i s  a  s t a t e - c r e a t e d  e n t i t y  which s h a r e s  r i s k  among p o t e n -  

t i a l  m a l p r a c t i c e  d e f e n d a n t s .  T h i s  P e t i t i o n e r  d o e s  n o t  t a k e  



i s s u e  w i t h  t h i s  f a c t  o r  w i t h  t h i s  C o u r t ' s  p r e v i o u s  h o l d -  

i n g s  t h a t  t h e  F l o r i d a  P a t i e n t s  Compensation Fund i s  n o t  

an i n s u r a n c e  company. N o n e t h e l e s s ,  t h i s  Cour t  has  r u l e d  

t h a t  t h e  s t a t u t e  c r e a t i n g  t h e  F l o r i d a  P a t i e n t s  Compensation 

Fund does  c r e a t e  a  " c o n t r a c t "  between t h e  Fund and i t s  mem- 

b e r s .  Department o f  I n s u r a n c e  v .  S o u t h e a s t  V o l u s i a  H o s p i t a l  

D i s t r i c t ,  438 So.2d 815 ( F l a .  1983) .  A p l a i n  r e a d i n g  of  

t h e  i n v o l v e d  s t a t u t e  i n d i c a t e s  t h a t  one of  t h e  v e r y  c o r n e r -  

s t o n e s  behind  t h e  c o n t r a c t  c r e a t e d  by F l o r i d a  S t a t u t e  8768.54 

i s  t h a t  t h e  u n d e r l y i n g  h e a l t h  c a r e  p r o v i d e r  shou ld  have a  

l i m i t a t i o n  o f  l i a b i l i t y  o f  $100,000.00 .  Indeed ,  t h e  

F l o r i d a  P a t i e n t s  Compensation Fund o f f e r e d  v a r y i n g  l e v e l s  

o f  p r o t e c t i o n  f o r  i t s  members depending upon t h e  amount 

of  t h e  s t a t u t o r y  f e e  p a i d  by t h e  member. I t  i s  und i spu ted  

i n  t h e  i n s t a n t  c a s e  t h a t  t h i s  P e t i t i o n e r  d i d  pay a  s t a t u t o r y  

f e e  which would e n t i t l e  i t  t o  t h e  $100,000.00 l i m i t a t i o n  o f  

l i a b i l i t y  a s  n o t e d  i n  F l o r i d a  S t a t u t e  8768.54.  Consequen t ly ,  

t h i s  P e t i t i o n e r  would submit  t h a t  t h a t  l i m i t a t i o n  i s  a b s o -  

l u t e  and does  n o t  r e q u i r e  i t  t o  pay any p o r t i o n  o f  any 

Judgment r e n d e r e d  a g a i n s t  WINTER HAVEN HOSPITAL, INC., 

i n c l u d i n g  a t t o r n e y s '  f e e s  o r  c o s t s ,  i n  e x c e s s  o f  $100,000.00 .  

In  t h e i r  Answer B r i e f ,  Respondents  spend a  good d e a l  

o f  t ime d i s c u s s i n g  t h e  L e g i s l a t i v e  h i s t o r y  of  F l o r i d a  

S t a t u t e  8768.54 and t h e n  a t t e m p t s  t o  a rgue  t h a t  t h a t  s t a t u t e  

somehow shows t h a t  t h e  L e g i s l a t u r e  d i d  n o t  i n t e n d  f o r  a t t o r -  

n e y s '  f e e s  t o  be p a i d  by t h e  F l o r i d a  P a t i e n t s  Compensation 



Fund. I n  r e s p o n s e ,  t h i s  P e t i t i o n e r  would p o i n t  o u t  t h a t  

Respondents  have  t o t a l l y  i g n o r e d  t h e  word ing  o f  F l o r i d a  

S t a t u t e  8768.56 which e n t i t l e s  P e t i t i o n e r  t o  t h e  award o f  

a t t o r n e y s '  f e e s .  Tha t  s t a t u t e  s p e c i f i c a l l y  s t a t e s  t h a t  

a t t o r n e y s '  f e e s  s h a l l  b e  awarded t o  t h e  p r e v a i l i n g  p a r t y  

i n  m e d i c a l  m a l p r a c t i c e  a c t i o n s .  I n  t h a t  l i g h t ,  i t  i s  v e r y  

t e l l i n g  t h a t  t h e  F l o r i d a  P a t i e n t s  Compensat ion Fund,  u n l i k e  

any i n s u r a n c e  c a r r i e r ,  would be  named a s  a  p a r t y  i n  a  m e d i c a l  

m a l p r a c t i c e  c l a i m  t h a t  a r o s e  i n  1982 ,  a t  t h e  t i m e  o f  t h i s  

i n c i d e n t .  I n d e e d ,  n o t  o n l y  was it p o s s i b l e  f o r  a  p l a i n t i f f  

t o  make t h e  F l o r i d a  P a t i e n t s  Compensat ion Fund a  p a r t y  i n  

m e d i c a l  m a l p r a c t i c e  l i t i g a t i o n ,  b u t  a d d i t i o n a l l y ,  i t  was a  

r e q u i r e m e n t  f o r  r e c o v e r y  t h a t  a  p l a i n t i f f  have  a c t u a l l y  named 

t h e  F l o r i d a  P a t i e n t s  Compensat ion Fund a s  a  p a r t y .  Thus ,  

u n l i k e  any  i n s u r a n c e  c a r r i e r  i n v o l v e d  i n  m e d i c a l  m a l p r a c t i c e  

c l a i m s  i n  1982 ,  t h e  F l o r i d a  P a t i e n t s  Compensat ion Fund i n  

t h e  i n s t a n t  l i t i g a t i o n  was a  named p a r t y .  C l e a r l y ,  t h e  Fund 

i s  l i a b l e  f o r  a t t o r n e y s r  f e e s  unde r  F l o r i d a  S t a t u t e  8768 .56 ,  

and i t  i s  c o n s e q u e n t l y  d i f f i c u l t  t o  u n d e r s t a n d  how, a t  t h i s  

j u n c t u r e ,  t h e  Responden t s  c a n  now c l a i m  t h a t  t h e  L e g i s l a t u r e  

d i d  n o t  i n t e n d  t h a t  t h e  Fund be  r e s p o n s i b l e  f o r  s u c h  a t t o r -  

n e y s '  f e e s .  

I n  a d d i t i o n  t o  t h e  f o r e g o i n g ,  Responden t s ,  i n  t h e i r  

b r i e f ,  a t t e m p t  t o  d i s t i n g u i s h  t h e  c a s e s  c i t e d  by t h i s  



P e t i t i o n e r  i n  i t s  I n i t i a l  B r i e f  r e g a r d i n g  s o v e r e i g n  

immunity.  A s  t h i s  P e t i t i o n e r  i n i t i a l l y  p o i n t e d  o u t ,  t h e  

s o v e r e i g n  immunity c a s e s  d i s c u s s  s i t u a t i o n s  where a  

s t a t u t o r y  l i m i t a t i o n  on l i a b i l i t y  h a s  been  d e a l t  w i t h  by 

t h e  C o u r t s  o f  t h i s  s t a t e .  I n  an a t t e m p t  t o  d i s t i n g u i s h  

t h e s e  c a s e s ,  t h e  Respondents  a r g u e  t h a t  t h e  s o v e r e i g n  

immunity c a s e s  a r e  n o t  s i m i l a r  t o  t h e  i n s t a n t  c a s e  s i n c e  

t h e  s o v e r e i g n  immunity s t a t u t e  s e t s  o u t  a  l i m i t a t i o n  o r  

p a r a m e t e r s  on t h e  l i a b i l i t y  t h a t  may be imposed on a  

governmenta l  e n t i t y .  Q u i t e  f r a n k l y ,  t h i s  P e t i t i o n e r  i s  

a t  a  l o s s  t o  u n d e r s t a n d  how t h i s  i s  n o t  e x a c t l y  t h e  s i t u -  

a t i o n  c r e a t e d  by F l o r i d a  S t a t u t e  S768.54 s i n c e  t h a t  s t a t u t e  

does  v e r y  s p e c i f i c a l l y  s e t  o u t  a  l i m i t a t i o n  o r  p a r a m e t e r s  

on l i a b i l i t y  f o r  t h i s  P e t i t i o n e r .  Thus, t h i s  P e t i t i o n e r  

would submit  t h a t  t h e  c a s e s  i n d i c a t i n g  t h a t  i n  s i t u a t i o n s  

where a  governmenta l  l i m i t a t i o n  o f  l i a b i l i t y  i s  i n v o l v e d ,  

t h a t  t h e  governmenta l  e n t i t y  i s  n o t  r e s p o n s i b l e  f o r  any  

a t t o r n e y s '  f e e s  o v e r  t h e  amount o f  t h a t  l i m i t a t i o n  o f  

l i a b i l i t y  a r e  a p p l i c a b l e  and a n a l a g o u s  i n  t h e  i n s t a n t  

c a s e .  See ,  Berek v .  M e t r o p o l i t a n  Dade County,  422 So.2d 838 

( F l a .  1982) ;  C i t y  o f  Lake Worth v .  N i c o l a s ,  434 So.2d  313 

( F l a .  1 9 8 3 ) ;  Godoy v .  Dade County,  428 So.2d 662 ( F l a .  1 9 8 3 ) .  

Consequen t ly ,  t h i s  P e t i t i o n e r  would submit  t h a t  t h i s  Cour t  

shou ld  adop t  t h e  r e a s o n i n g  and t h e  r e s u l t s  r e a c h e d  by it 

i n  t h e  above-no ted  c a s e s  d e a l i n g  w i t h  a  governmenta l  



e n t i t y ' s  r e s p o n s i b i l i t y  f o r  a t t o r n e y s '  f e e s  o v e r  and above 

i t s  s t a t u t o r y  l i m i t a t i o n  o f  l i a b i l i t y .  

F i n a l l y ,  i n  t h e i r  b r i e f ,  Respondents  a t t e m p t  t o  a g a i n  

a r g u e  t h a t  t h e  a t t o r n e y s '  f e e s  invo lved  i n  t h i s  c a s e  a r e  

" c o s t s "  and t h a t  t h i s  P e t i t i o n e r  shou ld  be l i a b l e  f o r  c o s t s .  

A s  n o t e d  a t  t h e  beg inn ing  o f  t h i s  b r i e f ,  t h i s  P e t i t i o n e r  

does  n o t  a g r e e  t h a t  i t  i s  r e s p o n s i b l e  f o r  any c o s t s  i n c u r r e d  

by t h e  P l a i n t i f f  i n  t h i s  m a t t e r .  F u r t h e r ,  P e t i t i o n e r  would 

p o i n t  o u t  t h a t  no C o u r t ,  n o t  even t h e  Second D i s t r i c t  Court  

o f  Appeal ,  h a s  h e l d  t h a t  a t t o r n e y s '  f e e s  i n  a  medica l  mal-  

p r a c t i c e  a c t i o n  a r e  " c o s t s .  Indeed ,  Respondent has  no 

b a s i s  f o r  t h i s  argument i n  c a s e  o r  s t a t u t o r y  law.  Conse- 

q u e n t l y ,  P e t i t i o n e r  would submit  t h a t  a t t o r n e y s '  f e e s  awarded 

p u r s u a n t  t o  F l o r i d a  S t a t u t e  8 7 6 8 . 5 6  a r e  n o t  c o s t s  and t h a t ,  

f u r t h e r ,  t h a t  P e t i t i o n e r  i s  n o t  r e s p o n s i b l e  f o r  any c o s t  

Judgments awarded i n  e x c e s s  o f  i t s  $100,000.00  l i m i t a t i o n  

o f  l i a b i l i t y .  I n  l i g h t  of  a l l  o f  t h e  f o r e g o i n g ,  t h i s  P e t i -  

t i o n e r  would r e s p e c t f u l l y  submit  t h a t  t h e  T r i a l  Cour t  a c t e d  

a p p r o p r i a t e l y  i n  g r a n t i n g  t h i s  P e t i t i o n e r ' s  Motion t o  L i m i t  

L i a b i l i t y  t o  $100,000.00  and t h a t ,  t h e r e f o r e ,  t h i s  Court  

shou ld  r e v e r s e  t h e  d e c i s i o n  r e n d e r e d  by t h e  Second D i s t r i c t  

Cour t  o f  Appeal i n  t h e  i n s t a n t  m a t t e r .  



CONCLUSION 

P e t i t i o n e r ,  WINTER HAVEN HOSPITAL, INC., would r e s p e c t -  

f u l l y  urge  t h i s  Cour t  t o  a f f i r m  t h e  T r i a l  C o u r t ' s  Order  o f  

November 6 ,  1985,  g r a n t i n g  i t s  Motion t o  L i m i t  L i a b i l i t y  

t o  $100,000.00  and t o  r e v e r s e  t h e  d e c i s i o n  r e n d e r e d  by t h e  

Second D i s t r i c t  Cour t  o f  Appeal i n  t h e  i n s t a n t  m a t t e r .  

T h i s  P e t i t i o n e r  would submit  t h a t  i t  i s  e n t i t l e d  t o  a  

l i m i t a t i o n  of  l i a b i l i t y  p u r s u a n t  t o  F l o r i d a  S t a t u t e  S768.54 

b a s e d n o t  only on the c l e a r  wording o f  t h a t  s t a t u t e ,  b u t  a l s o  

on t h e  c a s e  law t h a t  e x i s t s  i n  t h i s  s t a t e .  F u r t h e r ,  t h i s  

P e t i t i o n e r  would submit  t h a t  t h e  T h i r d  D i s t r i c t  Cour t  o f  

A p p e a l ' s  d e c i s i o n  i n  Bouchoc v .  P e t e r s o n ,  490 So.2d 132 ( F l a .  

3d DCA 1986) i s  a  c o r r e c t  d e c i s i o n  on t h i s  i s s u e  and shou ld  

be adop ted  by t h i s  C o u r t .  Consequen t ly ,  t h i s  F e t i t i o n e r  

would r e s p e c t f u l l y  r e q u e s t  t h a t  t h i s  Court  r e v e r s e  t h e  d e c i -  

s i o n  r e n d e r e d  by t h e  Second D i s t r i c t  Cour t  o f  Appeal and 

t h e r e f o r e  a f f i r m  t h e  Order  o f  t h e  T r i a l  Court  g r a n t i n g  t h i s  

P e t i t i o n e r ' s  Motion t o  L i m i t  L i a b i l i t y  t o  $100,000.00 .  
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