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I N  THE SUPREME COURT OF FLORIDA 

MICHAEL ANTHONY SCOTT, 

P e t i t i o n e r ,  

STATE OF FLORIDA, 

Respondent.  

CASE NO. 69,234 

BRIEF OF PETITIONER ON TIIE MERITS 

I PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  a p p e l l a n t  i n  t h e  lower t r i b u n a l  and 

t h e  de f endan t  i n  t h e  t r i a l  c o u r t .  H e  w i l l  be  r e f e r r e d  t o  a s  

a " p e t i t i o n e r " .  A one volume r eco rd  on appea l  w i l l  b e  r e f e r r e d  

t o  a s  "R" fo l lowed by t h e  a p p r o p r i a t e  page number i n  pa r en the se s .  

Also  b e f o r e  t h e  F i r s t  D i s t r i c t  was t h e  r eco rd  i n  p e t i t i o n e r ' s  

o r i g i n a l  a p p e a l ,  under docke t  number AZ-400. Tha t  r e co rd  

w i l l  be  r e f e r r e d  t o  a s  "OR" . Attached h e r e t o  a s  an appendix 

i s  t h e  s l i p  op in ion ,  S c o t t  v.  S t a t e ,  No. BH-387  la. 1st DCA 

Aug. 5 ,  1986) .  



I1 STATEMENT OF THE CASE AND FACTS 

On May 22, 1984, p e t i t i o n e r  was c o n v i c t e d  of armed 

robbery  and armed b u r g l a r y  and s e n t e n c e d  t o  c o n c u r r e n t  

t e r m s  of 25 y e a r s  i n  s t a t e  p r i s o n  (OR 14-18).  The 

s e n t e n c i n g  judge found e i g h t  r e a s o n s  f o r  d e p a r t i n g  from 

t h e  recommended g u i d e l i n e s  r a n q e  (OR 20-21).  On a p p e a l  t o  

t h e  F i r s t  D i s t r i c t ,  t h a t  c o u r t  r e j e c t e d  a l l  b u t  t h r e e  

r e a s o n s  f o r  d e p a r t u r e  and remanded f o r  r e s e n t e n c i n q .  S c o t t  

v. S t a t e ,  469 So.2d 865 ( F l a .  1st DCA 1 9 8 5 ) .  Tha t  c o u r t  

a l s o  d e t e c t e d  an  e r r o r  i n  t h e  s e n t e n c i n q  g u i d e l i n e s  score -  

s h e e t ,  and determined t h a t  t h e  c o r r e c t  g u i d e l i n e s  r a n g e  

would b e  5  1 / 2  - 7  y e a r s .  I d .  - 

A t  r e s e n t e n c i n g ,  p e t i t i o n e r  r e c e i v e d  c o n c u r r e n t  20 

y e a r  s e n t e n c e s  ( R  12-16) a s  a  d e p a r t u r e  from t h e  recommended 

@ r a n g e  of  5  1 / 2  - 7  y e a r s  ( R  1 7 ) .  To j u s t i f y  t h e  d e p a r t u r e  

a g a i n ,  t h e  s e n t e n c i n g  judge wrote :  

1. The d e f e n d a n t  c r e a t e d  an  ext reme 
r i s k  t o  t h e  s a f e t y  of  many c i t i z e n s  i n  
h i s  a t t e m p t  t o  e s c a p e  apprehens ion  f o l -  
lowing t h e  commission of  t h e  c r i m e .  

2. The s e n t e n c i n g  g u i d e l i n e s  
recommendation of  5  1 / 2  - 7  y e a r s  i s  
i n s u f f i c i e n t  f o r  r e t r i b u t i o n ,  
d e t e r r e n c e ,  r e h a b i l i t a t i o n  and f o r  
t h e  s a f e t y  of  t h e  p u b l i c .  

3 .  The d e f e n d a n t ' s  c r i m i n a l  h i s t o r y  
i n d i c a t e s  t h a t  a  p r i s o n  t e r m  of  5  1 / 2  - 
7  y e a r s  i s  i n a d e q u a t e  punishment  f o r  
t h i s  d e f e n d a n t .  

On h i s  second a p p e a l  t o  t h e  F i r s t  D i s t r i c t ,  r e a s o n  # 3  



was r e j e c t e d  on a u t h o r i t y  o f  Hendr ix  v .  S t a t e ,  475 So.2d 

and  S t a t e  v .  M i s c h l e r ,  

( F l a .  1986)  (Appendix a t  2 -3 ) .  The F i r s t  D i s t r i c t  approved  

r e a s o n  #1 (Appendix a t  2 ) .  The c o u r t  q u e s t i o n e d  w h e t h e r  

r e a s o n  #2 was v a l i d ,  b u t  approved  it anyway, and  c e r t i f i e d  

c o n f l i c t :  

W e  n o t e ,  however ,  t h a t  t h e r e  i s  now a  
c o n f l i c t  among t h e  d i s t r i c t  c o u r t s  1 
o v e r  t h e  v a l i d i t y  o f  t h e  second  ground;  
a n d ,  i n  l i g h t  o f  r e c e n t  Supreme C o u r t  
o p i n i o n s ,  w e  s e r i o u s l y  q u 4 s t i o n  w h e t h e r  
t h i s  ground r e m a i n s  v a l i d .  W e  n e v e r t h e -  
less s t a n d  on o u r  p r i o r  d e c i s i o n  w i t h  
r e s p e c t  t o  t h i s  g round ,  b u t  c e r t i f y  t h e  
a p p a r e n t  c o n f l i c t  w i t h  Wi lson  v .  S t a t e ,  
11 F.L.W. 913 ( F l a .  5 t h  DCA Apr. 1 7 ,  
1986)  t o  t h e  Supreme C o u r t .  

'compare C h a p l i n  v .  S t a t e ,  11 F.L.W. 902 
( F l a .  1st DCA Apr. 1 6 ,  1986)  w i t h  Wi lson  
v .  S t a t e ,  11 F.L.W. 913 ( F l a .  5 t h  DCA 
Apr. 1 7 ,  1 9 8 6 ) .  

2 ~ n  W i l l i a m s  v .  S t a t e ,  11 F.L.W. 289 ( F l a .  
J u n e  26,  1 9 8 6 ) ,  t h e  c o u r t  h e l d  t h a t  t h e  
r e c i t e d  r e a s o n  t h a t  " t h e  recommended 
s e n t e n c e  u n d e r  t h e  q u i d e l i n e s  i s  n o t  
commensurate  w i t h  t h e  s e r i o u s n e s s  o f  t h e  
crime" was n o t  a  v a l i d  r e a s o n  b e c a u s e  
"a  t r i a l  judge  may n o t  s u b s t i t u t e  h i s  own 
o p i n i o n  f o r  t h a t  o f  t h e  S e n t e n c i n g  Guide- 
l i n e s  Commission s i m p l y  b e c a u s e  h e  d o e s  
n o t  a g r e e  w i t h  t h e  p r e s u m p t i v e  s e n t e n c e . "  
11 F,L,W. a t  290. The second r e a s o n  i n  
t h e  c a s e  s u b  j u d i c e  r e p r e s e n t s  l i t t l e  
more t h a n  t h e  t r i a l  c o u r t ' s  d i s a g r e e m e n t  
w i t h  t h e  recommended s e n t e n c e .  

I d .  a t  2. - 

On August  25,  1986 ,  a  t i m e l y  n o t i c e  o f  d i s c r e t i o n a r y  

r e v i e w  was f i l e d .  



I11 SUMMARY OF ARGUMENT 

P e t i t i o n e r  w i l l  a r g u e  i n  t h i s  b r i e f  t h a t  t h e  F i r s t  

D i s t r i c t  shou ld  have s t r u c k  r e a s o n  #2.  T h i s  i s  because  

t h e  j u d g e ' s  language i n d i c a t e s  h i s  m e r e  d i sagreement  w i t h  

t h e  recommended g u i d e l i n e s  r anqe .  Such d i sagreement  c a n n o t  

be  upheld  a s  a  c l e a r  and c o n v i n c i n g  r e a s o n  f o r  d e p a r t u r e .  

I f  it w e r e  uphe ld ,  it would l e a d  t o  w h o l e s a l e  d e p a r t u r e  

from t h e  g u i d e l i n e s  any t i m e  a  p a r t i c u l a r  judqe f e l t  t h e  

recommended g u i d e l i n e s  r anqe  was t o o  l e n i e n t .  T h i s  C o u r t  

must s t r i k e  r e a s o n  #2 and remand f o r  r e s e n t e n c i n g .  



IV ARGUMENT 

ISSUE PRESENTED 

THE COURT'S SECOND REASON FOR DEPARTURE 
IS INVALID BECAUSE IT REFLECTS LITTLE 
PIORE THAN THE TRIAL COURT'S DISAGREE- 
MENT WITH THE RECOMMENDED GUIDELINES 
SENTENCE. 

The language reflected in reason #2 has consistently 

been approved as a reason for departure by the First District. 

See, e.g., Mincey v. State, 460 So.2d 396 (Fla. 1st DCA 1984); 

Hunt v. State, 468 So.2d 1100 (Fla. 1st DCA 1985); and 

Chaplin v. State, 488 So.2d 555 (Fla. 1st DCA 1986). The 

Fifth District has recognized that such lanquage is clearly 

improper, since it manifests simply a judge's disaqreement 

with the recommended guidelines sentence, which cannot serve 

as a valid reason for departure. Wilson v. State, 11 FLW 

e 913 (Fla. 5th DCA Apr. 17, 1986). 

In two recent opinions, this Court has also expressed 

disapproval of such language wherein the sentencing judge 

expresses some disagreement with the recommended quidelines 

range. In Scurry v. State, 489 So.2d 25  la. 19861, the 

judge found that "a lesser sentence is not commensurate 

with the seriousness of the defendant's crime". - Id. at 28. 

This Court held: 

Reason lO...flies in the face of the 
rationale for the guidelines. In 
effect this reason reflects a trial 
judqe's disagreement with the 
Sentencing Guidelines Commission and 
is not a sufficient reason for 
departure. 

Id. at 29. - 



Likewise ,  i n  Wil l iams v .  S t a t e ,  11 FLW 289, 290  l la. 

J u n e  26, 1 9 8 6 ) ,  t h i s  C o u r t  found: 

I t  i s  a l s o  improper t o  d e p a r t  based 
on t h e  t r i a l  c o u r t ' s  p e r c e p t i o n  t h a t  
t h e  recommended s e n t e n c e  under  t h e  
g u i d e l i n e s  i s  n o t  commensurate w i t h  t h e  
s e r i o u s n e s s  of t h e  c r ime .  The 
d i f f e r e n t  c a t e g o r i e s  of  c r i m e s ,  t h e  
v a r i o u s  s c o r i n g  o p p o r t u n i t i e s ,  and t h e  
d i s p a r a t e  punishment  r a n g e s  a r e  c l e a r l y  
bottomed on t h i s  o b j e c t i v e .  The guide-  
l i n e s  w e r e  enac ted  " t o  e s t a b l i s h  a  
uni form se t  of  s t a n d a r d s  t o  g u i d e  t h e  
s e n t e n c i n g  judge" and " e l i m i n a t e  
unwarranted  v a r i a t i o n  i n  t h e  sen tenc-  
i n g  p r o c e s s  by r e d u c i n g  t h e  s u b j e c t i v i t y  
i n  i n t e r p r e t i n g  s p e c i f i c  o f f e n s e  and 
o f f e n d e r - r e l a t e d  c r i t e r i a  and i n  d e f i n i n q  
t h e i r  r e l a t i v e  impor tance  i n  t h e  
s e n t e n c i n g  d e c i s i o n . "  I n  re Rules  of  
C r i m i n a l  P rocedure  (Sen tenc ing  G u i d e l i n e s ) ,  
439 So.2d 848, 849 ( F l a .  1 9 8 3 ) .  Accord 
S a n t i a g o  v .  S t a t e ,  478 So.2d 47, 48 ( F l a .  
1 9 8 5 ) ;  Hendr ix ,  475 So.2d a t  1219-20. 
A t r i a l  judge may n o t  s u b s t i t u t e  h i s  own 
o p i n i o n  f o r  t h a t  of  t h e  S e n t e n c i n g  
G u i d e l i n e s  Commission s imply  because  h e  
does  n o t  a q r e e  w i t h  t h e  p resumpt ive  - - 

s e n t e n c e .  Cf.  A l l e n  v .  S t a t e ,  476 So.2d 
309, 310 (FE. 2d DCA 1985) ( t r i a l  judge 
may n o t  d e p a r t  s imply  because  h e  t h i n k s  
a  h a r s h e r  s e n t e n c e  w i l l  d e t e r  o t h e r s ) .  
To p e r m i t  e v e r y  t r i a l  judge t o  d e t e r m i n e  
h i s  o r  h e r  own s e n t e n c e  would r e s u l t  i n  t h e  
t o t a l  e l i m i n a t i o n  of t h e  s e n t e n c i n g  guide-  
l i n e s .  

Whether t h e  judqe u s e s  t h e  language of  " n o t  commensurate 

w i t h  t h e  cr ime"  o r  " i n s u f f i c i e n t  f o r  r e t r i b u t i o n ,  e t c . , "  i s  

n o t  i m p o r t a n t .  The u s e  of any l anguage  which e x p r e s s e s  a 

d i sagreement  w i t h  t h e  p r e s u m p t i v e l y - c o r r e c t  r a n g e  must n o t  

b e  s a n c t i o n e d .  To do s o  would l e a d  t o  w h o l e s a l e  d e p a r t u r e  

any t i m e  t h e  judge,  i n  h i s  own o p i n i o n ,  b e l i e v e d  t h e  

recommended s e n t e n c e  was t o o  l i q h t .  T h i s  Cour t  h a s  p r o p e r l y  



viewed r e a s o n s  f o r  d e p a r t u r e  more s t r i c t l y  t h a n  t h e  

i n t e r m e d i a t e  a p p e l l a t e  c o u r t s .  Now i s  n o t  t h e  t i m e  t o  

r e t r e a t  from t h i s  t r e n d .  T h i s  Cour t  must n o t  p e r m i t  

t h e  g u i d e l i n e s  scheme t o  b e  a b r o q a t e d  by a  p a r t i c u l a r  

j u d g e ' s  ph i losophy  c o n c e r n i n g  punishment .  I f  s o ,  w e  w i l l  

s e e  a  r e t u r n  t o  t h e  d i s p a r a t e  s e n t e n c i n g  p r a c t i c e s  which 

e x i s t e d  p r i o r  t o  t h e  a d o p t i o n  of t h e  g u i d e l i n e s .  T h i s  

Cour t  must s t r i k e  r e a s o n  # 2  and d i r e c t  t h a t  p e t i t i o n e r  b e  

r e s e n t e n c e d .  



V CONCLUSION 

Based upon t h e  f o r e g o i n g  a rgument ,  r e a s o n i n g ,  and 

c i t a t i o n  o f  a u t h o r i t y ,  p e t i t i o n e r  r e q u e s t s  t h a t  t h i s  

C o u r t  v a c a t e  h i s  s e n t e n c e s  and  remand f o r  r e s e n t e n c i n g .  
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MICHAEL E. ALLEN 
PUBLIC DEFENDER 
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