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OVERTON, J. 

Y1his i s  a  p e t i t i o n  t o  review Graydon v.  S t a t e ,  492 So. 2d 

723 (F l a .  1st DCA 1986) ,  i n  which t h e  d i s t r i c t  c o u r t  he ld  t h a t  

s e c t i o n  843.01, F l o r i d a  S t a t u t e s  (1985) ,  r e l a t i n g  t o  r e s i s t i n g  an 

o f f i c e r  w i th  v io l ence ,  does n o t  i nc lude  s t a t e  c o r r e c t i o n a l  

o f f i c e r s .  On t h e  s t a t e ' s  sugges t ion ,  t h e  c o u r t  c e r t i f i e d  t h e  

fol lowing ques t ion :  

Is s e c t i o n  843.01, F l o r i d a  S t a t u t e s ,  
v i o l a t e d  when a  s t a t e  c o r r e c t i o n a l  o f f i c e r  
i s  r e s i s t e d  wh i l e  such o f f i c e r  i s  i n  t h e  
lawful  execut ion  of a  l e g a l  duty? 

492 So. 2d a t  724. We have j u r i s d i c t i o n .  A r t .  V ,  § 3 ( b )  ( 4 ) ,  

F l a .  Const.  We answer t h e  c e r t i f i e d  ques t ion  i n  t h e  nega t ive  and 

approve t h e  F i r s t  D i s t r i c t  Court of Appeal ' s  d e c i s i o n s  i n  t h i s  

cause  and i n  Amaker v .  S t a t e ,  492 So. 2d 419 ( F l a .  1st DCA 1986) .  

I n  t h e  i n s t a n t  c a s e ,  t h e  a p p e l l a n t ,  ~ a r v i n  Graydon, a  

Union C o r r e c t i o n a l  I n s t i t u t i o n  inmate,  had a  p h y s i c a l  encounter  

w i th  a  s t a t e  c o r r e c t i o n s  o f f i c e r .  Graydon was charged wi th  

b a t t e r y  of a  law enforcement o f f i c e r  under s e c t i o n  784.07, 

F l o r i d a  S t a t u t e s  (1985) ,  and wi th  r e s i s t i n g  an o f f i c e r  wi th  



v i o l e n c e  under s e c t i o n  843.01, F l o r i d a  S t a t u t e s  (1985) .  He was 

found g u i l t y  of bo th  o f f e n s e s .  The only i s s u e  be fo re  u s  i s  

whether s e c t i o n  843.01 inc ludes  s t a t e  Department of Cor rec t ion  

o f f i c e r s  w i t h i n  i t s  p rov i s ions .  That  s t a t u t e  r e a d s  a s  fo l lows:  

843.01 R e s i s t i n g  o f f i c e r  w i th  
v i o l e n c e  t o  h i s  person.--Whoever knowingly 
and w i l l f u l l y  r e s i s t s ,  o b s t r u c t s ,  o r  
opposes any s h e r i f f ,  deputy s h e r i f f ,  
o f f i c e r  of t h e  F l o r i d a  Highway P a t r o l ,  
municipal  p o l i c e  o f f i c e r ,  county o r  
municipal  c o r r e c t i o n a l  o f f i c e r ,  beverage 
enforcement agen t ,  o f f i c e r  of t h e  Game and 
Fresh Water F i s h  Commission, o f f i c e r  of t h e  
Department of Na tu ra l  Resources, weight  and 
s a f e t y  o f f i c e r  of t h e  Department of 
T ranspor t a t i on ,  member of t h e  F l o r i d a  
Pa ro l e  and Proba t ion  Commission o r  any 
a d m i n i s t r a t i v e  a i d e  o r  supe rv i so r  employed 
by s a i d  commission, p a r o l e  and p roba t ion  
supe rv i so r  o r  p a r o l e  and p roba t ion  o f f i c e r  
employed by t h e  Department of Cor rec t ions ,  
county p roba t ion  o f f i c e r ,  personne l  o r  
r e p r e s e n t a t i v e  of t h e  Department of Law 
Enforcement, o r  o t h e r  person l e g a l l y  
au tho r i zed  t o  execute  p rocess  i n  t h e  
execut ion  of l e g a l  p roces s  o r  i n  t h e  lawful  
execut ion  of any l e g a l  du ty ,  by o f f e r i n g  o r  
doing v i o l e n c e  t o  t h e  person of such 
o f f i c e r  o r  l e g a l l y  au tho r i zed  person,  i s  
g u i l t y  of a  f e lony  of t h e  t h i r d  degree ,  
punishable  a s  provided i n  s. 775.082, s. 
775.083, o r  s. 775.084. 

The d i s t r i c t  c o u r t  r u l e d  t h a t  s t a t e  c o r r e c t i o n a l  o f f i c e r s  a r e  n o t  

covered by t h i s  s t a t u t e .  A s  s t a t e d  by t h e  F i r s t  D i s t r i c t  i n  

Amaker, t h i s  s t a t u t o r y  s e c t i o n  "enumerates s p e c i f i c  c a t e g o r i e s  of 

law enforcement o f f i c e r s  b u t  n o t  s t a t e  c o r r e c t i o n a l  o f f i c e r s .  

Penal  s t a t u t e s  a r e  t o  be s t r i c t l y  cons t rued  i n  f avo r  of t h e  

person a g a i n s t  whom a  pena l ty  could be imposed." 492 So. 2d a t  

420. The d i s t r i c t  c o u r t ,  i n  Amaker, reviewed t h e  s t a t u t e ' s  

l e g i s l a t i v e  h i s t o r y  which r e f l e c t e d  t h a t  a t  one t ime t h e  s t a t u t e  

included a l l  c o r r e c t i o n a l  o f f i c e r s ,  b u t  it was amended t o  

s p e c i f i c a l l y  enumerate "county and municipal  c o r r e c t i o n a l  

o f f i c e r s . "  492 So. 2d a t  420. 

The s t a t e  argues  it i s  absurd t o  sugges t  t h a t  t h e  

l e g i s l a t u r e  in tended  t o  c r i m i n a l i z e  r e s i s t a n c e  t o  county and 

municipal ,  b u t  n o t  s t a t e ,  c o r r e c t i o n a l  o f f i c e r s .  The s t a t e  

f u r t h e r  contends  t h a t  s i n c e  c o r r e c t i o n a l  o f f i c e r s  a r e  l e g a l l y  



authorized to execute process on prisoners, they are included 

under section 843.01 even if they are not specifically identified 

in the statute. We reject these arguments. We are not going to 

speculate why the legislature did not include state correctional 

officers within the statute. This Court does not have the 

authority to legislate, and only the legislature can include 

state correctional officers within the provisions of section 

843.01. Accordingly, we approve the district court's decisions 

in the instant case and in Amaker. 

~t is so ordered. 

McDONALD, C.J., and EHRLICH, SHAW, BARKETT, GRIMES and KOGAN, JJ., 
Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 
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