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PREFACE 

For t h e  purposes  of t h i s  b r i e f ,  , t h e  Complainant, The F l o r i d a  Bar, 

w i l l  b e  r e f e r r e d  t o  a s  The F l o r i d a  Bar and I r v i n  R. Shupack w i l l  b e  r e f e r r e d  

t o  a s  t h e  Respondent. 

Abbrev ia t ions  u t i l i z e d  i n  t h i s  b r i e f  a r e  a s  f o l l o w s :  

RR R e f e r s  t o  t h e  Report  of R e f e r r e e ,  t o  b e  fo l lowed  by page number and 

paragraph of r e p o r t .  

T R e f e r s  t o  t h e  t r a n s c r i p t  of t h e  f i n a l  h e a r i n g  h e l d  b e f o r e  t h e  Honorable 

Thomas E. S h o l t s  on November 21, 1986, t o  b e  fol lowed by page numbers. 

T2 R e f e r s  t o  t h e  t r a n s c r i p t  of t h e  h e a r i n g  h e l d  on December 23, 1986, t o  

b e  fol lowed by page numbers. 

EX R e f e r s  t o  e x h i b i t s  i n t r o d u c e d  a t  t h e  November 21, 1986, h e a r i n g ,  t o  be  

fol lowed by t h e  e x h i b i t  number. 



STATEMENT OF THE CASE 

A fo rmal  complaint  was f i l e d  i n  t h i s  c a u s e  on September 4, 1986 r e l a t i n g  

t o  conduct which took p l a c e  i n  June  of 1981. The F l o r i d a  ~ a r ' s  F i r s t  Request  

f o r  Admissions w a s  f i l e d  on o r  abou t  September 10,  1986. The Honorable 

Thomas E. S h o l t s  was appo in ted  as Refe ree  on September 12, 1986. 

On October 22, 1986, t h e  Respondent forwarded h i s  Answer t o  The F l o r i d a  

B a r ' s  F i r s t  Request  f o r  Admissions. 

The f i n a l  h e a r i n g  b e f o r e  t h e  Refe ree  was scheduled f o r  and h e l d  on 

November 21, 1986. The h e a r i n g  as t o  d i s c i p l i n e  t o  b e  imposed was scheduled 

f o r  and h e l d  on December 23, 1986. 

The R e f e r e e  submi t t ed  h i s  Report  of R e f e r e e  on January  13, 1987. The 

R e f e r e e  h a s  recommended t h a t  Respondent b e  found g u i l t y  of v i o l a t i n g  F l o r i d a  

Bar Code of P r o f e s s i o n a l  R e s p o n s i b i l i t y ,  D i s c i p l i n a r y  Rules  1-102(A)(4) and 

7-102(A)(7) and F l o r i d a  Bar I n t e g r a t i o n  Rule, A r t i c l e  X I ,  Rule  1 1 . 0 2 ( 3 ) ( a )  

and n o t  g u i l t y  of v i o l a t i n g  F l o r i d a  Bar I n t e g r a t i o n  Rule ,  A r t i c l e  X I ,  Rule  

11.02(4) p r o p e r t y  e n t r u s t e d  t o  a n  a t t o r n e y  f o r  a s p e c i f i c  purpose  i s  h e l d  i n  

t r u s t  and must b e  a p p l i e d  on ly  t o  t h a t  purpose.  The R e f e r e e  recommended, a s  

a d i s c i p l i n a r y  s a n c t i o n ,  t h a t  Respondent b e  suspended f o r  a p e r i o d  of t h i r t y  

(30) days w i t h  a u t o m a t i c  r e i n s t a t e m e n t  a t  t h e  end of t h e  p e r i o d  of suspens ion  

a s  p rov ided  i n  Rule  11.10(4) .  

The F l o r i d a  Bar s e e k s  t o  a p p e a l  t h e  R e f e r e e ' s  recommendations a s  t o  

d i s c i p l i n e  and s t a t e s  t h a t  a s i x  (6) months suspens ion  should b e  sought .  Respondent 

d i d  n o t  c ross -appea l .  



ISSUE PRESENTED FOR REVIEW 

I. WHETHER THE BAR SUSTAINED ITS BURDEN OF PROOF OF 
DEMONSTRATING THAT THE REFEREE'S RECOMMENDATION WAS 
CLEARLY ERRONEOUS, UNLAWFUL OR UNJUSTIFIED AND WHOLLY 
WITHOUT SUPPORT IN THE RECORD 



STATEMmT OF THE FACTS 

I n  t h a t  t h e  Re fe r ee ' s  Findings  of Fac t  a r e  n o t  be ing  appealed by e i t h e r  

t h e  F l o r i d a  Bar o r  t h e  Respondent, Respondent adop t s  t h e  R e f e r e e ' s  Finding of 

F a c t s  a s  p resen ted  b u t  would n o t e  t h e  fo l lowing:  

1. The Respondent i n  t h i s  c a s e  d i d  n o t  p r epa re  any of t h e  documents re- 

l a t i n g  t o  t h e  Deed and Mortgages. Respondent a l s o  d i d  n o t  p r epa re  t h e  

Cont rac t  i n  ques t i on  which con ta ined  t h e  language i n d i c a t i n g  t h e  D iB la s io ' s  

might be g e t t i n g  a second mortgage. Page 11 of The B a r ' s  Br ie f  s t a t e s  t h a t  

" the  mortgage deed w a s  f a l s e  because i t  s t a t e d  t h a t  t h e  p rope r ty  was f r e e  

and c l e a r  of a l l  encumbrances, when i n  f a c t  t h e r e  e x i s t e d  t h e  Lieberman 

mortgage.' '  The Ba r ' s  s t a t emen t  i n f e r s  t h a t  Respondent prepared t h i s  Mortgage 

Deed, which he  d i d  no t .  

2 .  The Respondent has  one o t h e r  i n s t a n c e  o r  d i s c i p l i n e  which was imposed 

f o r  conduct which occur red  w i t h i n  a month of t h e  conduct i n  t h e  i n s t a n t  c a se .  

Both e v e n t s  occur red  i n  1981. No o t h e r  d i s c i p l i n e  was imposed no r  are any 

pending. 



SUMMARY OF ARGUMENT 

A r t i c l e  11, Rule  1 1 . 0 9 ( 3 ) ( e )  of t h e  I n t e g r a t i o n  Rule s t a t e s  

t h a t  upon review,  t h e  burden s h a l l  be  upon t h e  p a r t y  seek ing  rev iew t o  

demons t ra te  t h a t  a  Report  of a  Refe ree  sought  t o  b e  reviewed i s  e r roneous ,  

unlawful ,  o r  u n j u s t i f i e d .  

The d i s c i p l i n e  o rdered  by t h e  Refe ree  i n  t h i s  c a s e  i s  w e l l  w i t h i n  t h e  

realm of d i s c i p l i n e  o rdered  i n  c a s e s  of a  s i m i l a r  n a t u r e .  Respondent can c i t e  

c a s e s  where less d i s c i p l i n e  was imposed and t h e  Bar can c i t e  i n s t a n c e s  where 

more d i s c i p l i n e  was imposed. However, The Bar h a s  complete ly  f a i l e d  t o  

demons t ra te  t h a t  t h e  R e f e r e e ' s  f i n d i n g s  a r e  e r roneous ,  un lawfu l  o r  u n j u s t i f i e d .  

The Bar merely  c i t e s  a series of c a s e s  w i t h  d i s s i m i l a r  f a c t u a l  s i t u a t i o n s  i n  

which more d i s c i p l i n e  was a p p l i e d .  Th is  does  n o t  meet t h e i r  burden of proof 

a s  r e q u i r e d  by t h e  I n t e g r a t i o n  Rule and a p p l i c a b l e  c a s e  law. 

R e f e r e e ' s  w e l l  documented r e a s o n i n g  f o r  h i s  Recommendation of D i s c i p l i n e  

t o  b e  imposed should be  upheld.  



ARGUMENT 

A. Burden of Proof 

The Standard f o r  Review of a  ~ e f e r e e ' s  Recommendation of D i s c i p l i n e  i s  

set f o r t h  i n  A r t i c l e  11, Rule 11 .09(3) (e )  of t h e  F l o r i d a  Bar I n t e g r a t i o n  

Rule a s  fo l lows :  

Upon review,  t h e  burden s h a l l  be  upon t h e  p a r t y  seek ing  review 
t o  demonstra te  t h a t  a  r e p o r t  of a  r e f e r e e  sought  t o  b e  reviewed 
i s  e r roneous ,  un lawfu l ,  o r  u n j u s t i f i e d .  

Th is  Court  h a s  h e l d  t h a t  t h e  w e l l  e s t a b l i s h e d  p r i n c i p l e  found i n  c i v i l  

c a s e s  r ega rd ing  t h e  presumption of c o r r e c t n e s s  of trier of f a c t ,  i s  t o  b e  

e q u a l l y  a p p l i e d  i n  c a s e s  of d i s c i p l i n a r y  members of The Bar. 

F ind ings  of Fac t  of a  r e f e r e e  appointed t o  h e a r  d i s c i p l i n a r y  
c a s e s  a r e  e n t i t l e d  t o  t h e  same presumption of c o r r e c t n e s s  a s  
t h e  judgment of t h e  trier of f a c t  i n  a  c i v i l  proceeding.  
The F l o r i d a  Bar v .  Hawkins, 444 So.2d 961 (1984) 

A R e f e r r e e ' s  f i n d i n g s  of f a c t  i n  d i s c i p l i n a r y  p roceed ings  a r e  presumed 

c o r r e c t  and w i l l  n o t  b e  d i s r ega rded  u n l e s s  c l e a r l y ,  e r roneous  o r  l a c k i n g  

suppor t  i n  evidence.  The F l o r i d a  Bar v .  Baron, 1981, 392 So. 2d 1318. 

I n i t i a l  f a c t - f i n d i n g  r e s p o n s i b i l i t y  i n  a t t o r n e y  d i s c i p l i n a r y  m a t t e r s  is  

imposed on r e f e r e e  and h i s  f i n d i n g s  should b e  upheld u n l e s s  c l e a r l y  e r roneous  

o r  l a c k i n g  i n  e v i d e n t i a r y  suppor t .  The F l o r i d a  Bar v .  McCain, 361 So.2d 700, 

(1978). 

The Supreme Court  w i l l  n o t  r e v e r s e  a  f i n d i n g  of a  r e f e r e e  i n  a t t o r n e y  

d i s c i p l i n e  p roceed ings  u n l e s s  f i n d i n g s  a r e  c l e a r l y  e r roneous  o r  f u l l y  l a c k i n g  

i n  e v i d e n t i a r y  suppor t .  The F l o r i d a  Bar v. Golden, 502 So.2d 891, (1987). 

The f a c t - f i n d i n g  r e s p o n s i b i l i t y  i n  d i s c i p l i n a r y  p roced ings  i s  imposed 



on r e f e r e e  and h i s  f i n d i n g s  should b e  upheld by The Supreme Court  u n l e s s  c l e a r l y  

e r roneous  o r  w i t h o u t  suppor t  i n  evidence.  The F l o r i d a  Bar v. Hi r sch ,  

359 So.2d 856, (1978). 

A R e f e r e e ' s  f i n d i n g s  i n  d i s c i p l i n a r y  p roceed ings  come t o  t h e  Supreme 

Court  w i t h  a  presumption of c o r r e c t n e s s ,  and i t  is t h e  p e t i t i o n e r ' s  burden t o  

e s t a b l i s h  t h a t  t h e  r e f e r e e ' s  f i n d i n g s  of f a c t  a r e  wholly w i t h o u t  s u p p o r t  i n  

t h e  r e c o r d .  The F l o r i d a  Bar v .  Hi r sch ,  - I d .  

F a c t  f i n d i n g  i n  d i s c i p l i n a r y  m a t t e r s  should  n o t  be  o v e r t u r n e d  u n l e s s  

whol ly  l a c k i n g  i n  e v i d e n t i a r y  suppor t .  The F l o r i d a  Bar, Re ins ta tement  of 

Rubin, 323 So.2d 257, 1975. 

I n  d i s c i p l i n a r y  p roceed ings ,  t h e  r e f e r e e ' s  f i n d i n g s  shou ld  b e  upheld 

u n l e s s  c l e a r l y  e r roneous  o r  w i t h o u t  s u p p o r t  i n  t h e  evidence.  The F l o r i d a  

Bar v .  McKensie, 442 So.2d 934, (1983). 

B. M i t i g a t i n g  Circumstances 

While p e r s o n a l  d i f f i c u l t i e s  should  n o t  be  r e l i e d  upon t o  excuse  a t t o r n e y ' s  

misconduct,  r e f e r e e  should n o t  b e  r e s t r a i n e d  from c o n s i d e r i n g  h a r d s h i p s  i n  

recommending d i s c i p l i n e  which would b e  f a i r  t o  s o c i e t y  and t o  t h e  a t t o r n e y ,  

i n  a d d i t i o n  t o  b e i n g  e f f e c t i v e  d e t e r r e n t  t o  o t h e r s .  The F l o r i d a  Bar v .  Lord,  

433 So.2d 983, (1983). 

The r e f e r e e  i n  t h e  i n s t a n t  c a s e  ques t ioned  Respondent e x t e n s i v e l y  a s  t o  

t h e  n a t u r e  of h i s  p r a c t i c e ,  then  and now, and a s  t o  what changes h e  had made 

t o  show change and r e h a b i l i t a t i o n .  (T2 p. 13, 15,  16,  17,  24, 25, 26, 27, 

28, 30 and 31) .  



What i s  contemplated by t e r m  "cumulat ive  misconduct" i s  n o t  two 

v i o l a t i o n s  w i t h i n  a month, which occur red  f i v e  and one-half  y e a r s  b e f o r e ;  R e f e r e e  

noted t h i s  i n  a r r i v i n g  a t  h i s  recommendation. (T2, p. 15, 16 and 30) par-  

t i c u l a r l y ,  

... t h e  f a c t  t h a t  t h i s  happened a t  o r  abou t  t h e  same t ime  as t h e  
p r i o r  and I d o n ' t  t h i n k  i t  was s t r i c t l y  a s  cumula t ive  a s  i t  would 
b e  i f  t h e r e  had been a n o t h e r  even t  i n v o l v i n g  v e r y  s i m i l a r  
t h i n g s  a  y e a r  and a  h a l f  o r  two y e a r s  l a t e r  on something l i k e  t h a t .  
(T2 p. 30) 

There  i s  no s e t  "time" f o r  suspens ion ,  each  c a s e  s t a n d s  on i t s  own and 

t r i e r  of f a c t  ( r e f e r e e )  i s  i n  t h e  b e s t  p o s i t i o n  t o  observe  a l l  s u b j e c t i v e  

f a c t o r s ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o  demeanor of Respondent and o t h e r  

w i t n e s s e s  : 

Where t h e  s t a t e  b a r  recommended t h a t  a n  a t t o r n e y  b e  suspended, a t  mini- 

mum f o r  t h r e e  months and one day f o r  misconduct ,  s o  a s  t o  p r e c l u d e  au tomat ic  

r e i n s t a t e m e n t ,  r e f e r e e  d i d  n o t  e r r  i n  c o n s i d e r i n g  a t t o r n e y ' s  r e h a b i l i t a t i o n  

a s  one of t e n  f a c t o r s  i n  recommending a p p r o p r i a t e  d i s c i p l i n e .  The F l o r i d a  Bar 

v.  Lord,  433 So.2d 983, (1983). 

Where i n d i v i d u a l  h a s  recognized h i s  mis take ,  r e h a b i l i t a t e d  h imse l f  and w i l l  

b e  a b l e  t o  resume p r a c t i c e  of law commensurate w i t h  h i g h  s t a n d a r d s  of t h e  

p r o f e s s i o n ,  p u b l i c  reprimand i s  s u f f i c i e n t  under t h e  c i rcumstances .  The F l o r i d a  

Bar v. Cra ig ,  261 So.2d 138, (1972). - 

Accordingly ,  a 30 day suspens ion  i s  w e l l  w i t h i n  t h e  rea lm of d i s c i p l i n e  

contemplated i n  c a s e s  of a  s i m i l a r  n a t u r e  where m i t i g a t i n g  f a c t o r s  a r e  w e l l  

documented i n  t h e  record .  



CONCLUSION 

For the foregoing reasons, Respondent respectfully requests this 

Honorable Court to enter an order upholding the Referee's recommendation as to 

Discipline. 

Respectfully submitted, 

Claudette A. Pelletier 
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