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PREFACE 

For  t h e  p u r p o s e s  of t h i s  b r i e f  W a l l a c e  S a l l e y ,  C h a r l i e  

C. J o n e s ,  C h a r l i e  Byrd ,  W i l l i a m  Brown, T h e o d i s  Wr igh t  and C a l v i n  

H i c k s ,  J r . ,  a s  s u c c e s s o r  t r u s t e e s  of  Masonic  Lodge No. 109  w i l l  b e  

c o l l e c t i v e l y  r e f e r r e d  t o  a s  " P e t i t i o n e r " .  Al though named i n  t h e  

c a p t i o n ,  C l a r k ,  Whi t e ,  Haley and 0. S a n f o r d  J a s p e r ,  who were 

p a r t i e s  i n  t h e  t r i a l  c o u r t ,  a r e  n o t  r e a l l y  i n v o l v e d  i n  t h e  a p p e a l .  

Respondent  w i l l  r e f e r  t o  i t s e l f  a s  "C i ty" .  

i i i  



SUMMARY O F  ARGUMENT 

The d i s t r i c t  c o u r t ' s  d e c i s i o n  d o e s  n o t  e x p r e s s l y  and 

d i r e c t l y  c o n f l i c t  w i t h  t h e  d e c i s i o n s  of  o t h e r  c o u r t s  u p h o l d i n g  t h e  

p r i n c i p l e  t h a t  t h e r e  s h a l l  b e  no law r e s p e c t i n g  t h e  e s t a b l i s h m e n t  

of  r e l i g i o n  and t h e  o r d e r  d e n y i n g  P e t i t i o n e r ' s  mo t ion  f o r  

a t t o r n e y  f e e s  d o e s  n o t  c o n f l i c t  w i t h  d e c i s i o n s  t h a t  condemnees a r e  

e n t i t l e d  t o  a t t o r n e y s  f e e s  even where  t h e y  do  n o t  p r e v a i l  on a n  

a p p e a l  by t h e  condemnor. 



ARGUMENT 

POINT I 

THE DECISION OF THE DISTRICT COURT OF APPEAL OF 
FLORIDA, SECOND DISTRICT, DOES NOT DIRECTLY OR 
EXPRESSLY CONFLICT WITH ANY DECISIONS UPHOLDING 
PROSCRIPTIONS AGAINST ASSISTING THE ESTABLISHMENT 
OF RELIGION. 

Petitioner seeks to invoke the discretionary 

jurisdiction of this Court over decisions of district courts of 

appeal that expressly and directly conflict with a decision of 

another district court of appeal or of the Supreme Court on the 

same question of law. The term "expressly" within this context 

means within the written district court opinion. Cf. Sch. Bd. of 

Pinellas Cty. v. Dist. Ct. of App. 467 So.2d 986 (Fla. 1985) 

Clearly, there is nothing in the instant district court opinion 

that expressly or directly collides with the decisions of any 

other district courts of appeal or this court. 

The Second District Court of Appeals, in reviewing a 

final judgment for compensation to be paid to the Petitioner, held 

that the circuit court had exceeded its authority by converting a 

municipal administrative resolution, expressing policy only with 

reference to negotiating purchases of several parcels of church- 

owned land within a redevelopment area, into a commitment by the 



C i t y  t o  l a t e r  u s e  t h e  same method of v a l u a t i o n  when t a k i n g  t h e  

P e t i t i o n e r ' s  Masonic Lodge p r o p e r t y  t h r o u g h  condemnat ion .  T h i s  

d e c i s i o n  of t h e  d i s t r i c t  c o u r t  of a p p e a l s  t h a t  t h e  lower  c o u r t  

i m p r o p e r l y  r e q u i r e d  a p p l i c a t i o n  of  t h e  r e s o l u t i o n  a l t h o u g h ,  by i t s  

c l e a r  l a n g u a g e ,  i t  d i d  n o t  a p p l y  t o  P e t i t i o n e r ' s  p r o p e r t y ,  is n o t  

a t  odds  w i t h  any  o t h e r  d e c i s i o n  c i t e d  by t h e  P e t i t i o n e r ,  and ,  

i n d e e d ,  i t  is u n l i k e l y  t h a t  i t  c o u l d  b e  i n  view of t h e  v e r y  nar row 

p o i n t  o f  law i n v o l v e d  - c o n s t r u c t i o n  of t h e  l a n g u a g e  of t h e  

s p e c i f i c  r e s o l u t i o n ,  which is n o t  even a  law b u t  m e r e l y  a  

s t a t e m e n t  of p o l i c y .  

P e t i t i o n e r s  argument  t h a t  t h e  C i t y ' s  r e s o l u t i o n  was 

u n l a w f u l  i n  t h a t  i t  f a v o r e d  r e l i g i o n ,  and t h a t  i t  c a n  o n l y  b e  made 

c o n s t i t u t i o n a l  i f  p e t i t i o n e r  is a b l e  t o  r e a p  i t s  a l l e g e d l y  

u n l a w f u l  b e n e f i t s  a s  w e l l  is s p e c i o u s  and r e v e a l s  no b a s i s  f o r  

" c o n f l i c t "  j u r i s d i c t i o n  t o  a t t a c h .  The d e c i s i o n  of  t h e  d i s t r i c t  

c o u r t  h e r e  d o e s  no v i o l e n c e  t o  t h e  p r i n c i p l e  t h a t  t h e r e  s h a l l  b e  

no law r e s p e c t i n g  t h e  e s t a b l i s h m e n t  of  r e l i g i o n  and d o e s  n o t  even  

s u g g e s t  t h a t  any c o n t r a r y  p r i n c i p l e  s h o u l d  a p p l y .  



ARGUMENT 

POINT 11 

THE ORDER D E N Y I N G  THE MOTION FOR ATTORNEYS FEES 
DOES NOT DIRECTLY OR EXPRESSLY CONFLICT W I T H  CASES 
H O L D I N G  THAT CONDEMNEES ARE ENTITLED TO ATTORNEYS 
FEES FOR SERVICES I N  THE APPELLATE COURTS ON 
APPEALS INSTITUTED BY THE CONDEMNOR ALTHOUGH THE 
CONDEMNOR PREVAILS. 

A s  t o  t h e  m a t t e r  o f  a t t o r n e y s  f e e s  f o r  t h e  a p p e a l  t o  

t h e  Second ~ i s t r i c t  C o u r t  o f  Appea l s ,  P e t i t i o n e r  need o n l y  t o  r e a d  

t h e  o p i n i o n  i n  S t a t e  Road Dept .  of  F l a .  v .  Hancock, 250 So.2d 307 

( F l a .  2d DCA 1 9 7 l ) ( p h o t o c o p y  a t  Appendix I ) ,  which is  c i t e d  i n  t h e  

B r i e f  of P e t i t i o n e r  on ~ u r i s d i c t i o n ,  t o  see t h a t  t h e  d e c i s i o n  

d e n y i n g  i t s  c u r s o r y  mot ion  f o r  a t t o r n e y s  f e e s  (Appendix 11) is i n  

a c c o r d a n c e  w i t h  t h a t  a p p e l l a t e  c o u r t ' s  approved  p r o c e d u r e  of 

h a v i n g  t h e  t r i a l  c o u r t  a s s e s s  such  f e e s  and is n o t  i n  c o n f l i c t  

w i t h  t h e  d e c i s i o n s  a l l o w i n g  such  a t t o r n e y s  f e e s  t o  condemnees 

where  t h e  condemnor h a s  p r e v a i l e d  on i t s  a p p e a l .  The c a s e  was 

remanded by t h e  d i s t r i c t  c o u r t ,  and a p p l y i n g  t h e  p r o c e d u r e  

o u t l i n e d  i n  Hancock, on remand t h e  P e t i t i o n e r  c a n  o b t a i n  a t t o r n e y s  

f e e s  f o r  t h e  a p p e a l  by f i l i n g  a n  a p p r o p r i a t e  n o t i c e  w i t h  t h e  t r i a l  

c o u r t ,  whe re  e v i d e n c e  may b e  t a k e n  i f  n e c e s s a r y  t o  d e t e r m i n e  a 

r e a s o n a b l e  f e e .  



CONCLUSION 

D i s c r e t i o n a r y  r ev iew s h o u l d  b e  d e n i e d  i n  t h i s  c a s e  

b e c a u s e  t h e  d e c i s i o n  of t h e  Second D i s t r i c t  Cour t  of Appeal d o e s  

n o t  e x p r e s s l y  and d i r e c t l y  c o n f l i c t  w i t h  any d e c i s i o n  of a n o t h e r  

d i s t r i c t  c o u r t  of  a p p e a l  o r  of t h i s  c o u r t .  T h e r e  s i m p l y  is 

n o t h i n g  i n  t h e  o p i n i o n  of t h e  d i s t r i c t  c o u r t  t h a t  is c o n t r a r y  t o  

o t h e r  c o u r t s '  d e c i s i o n s  upho ld ing  t h e  p r o h i b i t i o n  a g a i n s t  l aws  

r e s p e c t i n g  t h e  e s t a b l i s h m e n t  of r e l i g i o n .  The o p i n i o n  m e r e l y  

h o l d s  t h a t  t h e  t r i a l  c o u r t  i m p r o p e r l y  c o n v e r t e d  a  c i t y  r e s o l u t i o n  

r e g a r d i n g  p r o p e r t i e s  i n  which t h e  P e t i t i o n e r  had no i n t e r e s t  i n t o  

a  commitment t o  compensa te  t h e  P e t i t i o n e r  i n  a  c e r t a i n  way f o r  i t s  

p r o p e r t y .  

A s  t o  t h e  argument  t h a t  t h e  d e n i a l  of t h e  P e t i t i o n e r ' s  

m o t i o n  f o r  a t t o r n e y s  f e e s  c r e a t e s  a  c o n f l i c t  w i t h  o t h e r  c o u r t  

d e c i s i o n s ,  t h e  o p i n i o n  i n  S t a t e  Road Depar tment  of F l o r i d a  v.  

Hancock, 250  So.2d 3 0 7  ( F l a ,  2d DCA 1971)  shows t h a t  t h e r e  is no 

c o n f l i c t  c r e a t e d  by t h e  d i s t r i c t  c o u r t ' s  r u l i n g  on t h i s  mot ion  and 

t h a t  P e t i t i o n e r  may o b t a i n  such  f e e s  t h r o u g h  p r o p e r  a p p l i c a t i o n  i n  

t h e  t r i a l  c o u r t ,  which is b e t t e r  s u i t e d  t o  t a k e  e v i d e n c e  on 

r e a s o n a b l e n e s s  of t h e  f e e s ,  
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