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STATEMENT OF THE CASE AND FACTS 

Respondent accepts the Statement of the Case and Facts 

as presented in the Petitioner's Brief on the Merits. 



SUMMARY OF THE ARGUMENT 

The Florida Standard Jury Instruction on trafficking in 

cocaine fails to make it clear that knowledge that the substance 

trafficked in is cocaine is an essential element of the crime. 

The fact that this knowledge is an essential element has been 

shown by recent Court of Appeal cases, and by at least one 

decision of this Court. The insufficiency of the standard 

instruction is likely to lead to improper convictions such as the 

one in the case at bar. Respondent therefore argues that this 

Court should answer the certified question in the negative, hold 

that the standard instruction is insufficient, and affirm the 

decision of the Fifth District Court of Appeal. 



ISSUE 

THE TRIAL COURT ERRED BY CHARGING 
THE J U R Y  W I T H  THE STANDARD J U R Y  
INSTRUCTION ON TRAFFICKING I N  
COCAINE AND DENYING A REQUESTED 
J U R Y  INSTRUCTION REGARDING SPECI- 
FIC KNOWLEDGE OF THE SUBSTANCE 
BEING TRAFFICKED I N .  

ARGUMENT 

The q u e s t i o n  c e r t i f i e d  by t h e  F i f t h  D i s t r i c t  C o u r t  o f  

Appeal i n  t h i s  case is: 

Does t h e  c u r r e n t  s t a n d a r d  j u r y  
i n s t r u c t i o n  on t r a f f i c k i n g  i n  
c o c a i n e  s u f f i c i e n t l y  i n s t r u c t  t h e  
j u r y  t h a t  t o  c o n v i c t  a d e f e n d a n t  
under  t h e  s t a t u t e  one  o f  t h e  
e l e m e n t s  t h a t  t h e  s t a t e  must p r o v e  
i s  t h a t  t h e  d e f e n d a n t  knew t h e  
s u b s t a n c e  i n  which he  t r a f f i c k e d  
was c o c a i n e ?  

The q u e s t i o n  p r e s u p p o s e s ,  and c u r r e n t  case l a w  i n d i -  

cates t h a t  knowledge o f  t h e  n a t u r e  o f  t h e  s u b s t a n c e  t r a f f i c k e d  i n  

i s  an  e s s e n t i a l  e l ement  o f  t h e  crime of  t r a f f i c k i n g  i n  c o c a i n e .  

The P e t i t i o n e r  ca l l s  t h i s  C o u r t ' s  a t t e n t i o n  t o  t h e  "Note t o  

Judgen on page 231 of  t h e  F l o r i d a  S t a n d a r d  J u r y  I n s t r u c t i o n s r  

which ci tes S t a t e  v .  Medl in ,  273 So.2d 394 ( F l a .  1 9 7 3 ) .  The 

P e t i t i o n e r  s u g g e s t s  t h e  n o t e  means a s p e c i a l  i n s t r u c t i o n  on 

knowledge o f  t h e  s u b s t a n c e  i s  n e c e s s a r y  when t h e  S t a t e  a l l e g e s  

t r a f f i c k i n g  by p o s s e s s i o n ,  b u t  n o t  when t r a f f i c k i n g  by d e l i v e r y  

o r  sale i s  a t  i s s u e .  There  are s e v e r a l  problems w i t h  t h i s  

r e a s o n i n g .  

The f i r s t  o f  t h e s e  i s  t h e  d i s t i n c t i o n  p o i n t e d  o u t  i n  



S t a t e  v .  Ryan, 413 So.2d 4 1 1  ( F l a .  4 th  DCA 1982) ,  and o t h e r  c a s e s  

t h a t  suppor t  Respondent 's  p o s i t i o n .  Medlin involved t h e  crime of 

d e l i v e r i n g  a b a r b i t u a t e  o r  s t i m u l a n t ,  F l o r i d a  S t a t u t e s ,  Sec t ion  

404.02(1) (1971) ,  a  cr ime t h a t  does n o t  s p e c i f i c a l l y  r e q u i r e  

c r i m i n a l  i n t e n t .  The e q u i v a l e n t  crime under t h e  c u r r e n t  sta- 

t u t e s ,  8 9 3 . 1 3 ( l ) ( a ) , ( e )  (1985) ,  does  n o t  r e q u i r e  knowledge f o r  

e i t h e r  d e l i v e r y  o r  possess ion .  The on ly  c l e a r  d i s t i n c t i o n  he re  

i s  n o t  between t r a f f i c k i n g  by d e l i v e r y  and t r a f f i c k i n g  by posses-  

s i o n ,  b u t  r a t h e r  between s imple  d e l i v e r y  o r  possess ion  and 

t r a f f i c k i n g  . 
A second d i s t i n c t i o n  between Medlin and t h e  c a s e  a t  b a r  

i s  a f a c t u a l  one. I n  Medlin according t o  t h i s  C o u r t ' s  op in ion ,  

t h e r e  w a s  good evidence,  i n  t h e  form of s t a t emen t s  made by t h e  

defendant  a t  t h e  t i m e  of  t h e  cr ime,  t h a t  he w a s  we l l  aware of 

what t h e  p i l l s  he possessed and w a s  d e l i v e r i n g  conta ined .  

Respondent recognizes  t h a t  t h e  c e r t i f i e d  ques t ion  i n  t h i s  c a s e  

w i l l  n o t  b e  answered on f a c t u a l  grounds,  s i n c e  t h e  Standard J u r y  

I n s t r u c t i o n s  are e i t h e r  s u f f i c i e n t  o r  n o t  wi thout  regard  t o  t h e  

f a c t s  of a ca se .  The f a c t s  of Medlin, however may h e l p  e x p l a i n  

t h e  "Note t o  t h e  Judgen.  I t  i s  p o s s i b l e  t h a t  t h e  u se  of t h e  word 

"mayn i n  t h e  n o t e  i n d i c a t e s  t h a t  evidence of knowledge of t h e  

subs tance  should b e  eva lua ted  i n  determining t h e  need f o r  a 

s p e c i a l  i n s t r u c t i o n .  

A l a s t  p o i n t  on Medlin i s  t h a t  t h i s  language i n  Medlin 

i t s e l f  suppor t s  Respondent 's  p o s i t i o n :  

The F l o r i d a  c a s e s  set  o u t  t h e  r u l e  
t h a t  where a  S t a t u t e  denounces 



t h e  doing of an a c t  a s  c r imina l  
wi thout  s p e c i f i c a l l y  r e q u i r i n g  
c r imina l  i n t e n t ,  it i s  n o t  neces- 
s a r y  f o r  t h e  S t a t e  t o  prove t h a t  
t h e  commission of such a c t  was 
accompanied by c r imina l  i n t e n t .  I t  
i s  only when c r imina l  i n t e n t  i s  
r equ i r ed  a s  an element of t h e  
o f f e n s e  t h a t  t h e  ques t ion  of 
" g u i l t y  knowledgem may become 
p e r t i n e n t  i n  t h e  S t a t e ' s  c a s e .  

I n  t h e  c a s e  a t  ba r  " g u i l t y  knowledgem i s  an element of t h e  crime, 

and i s  n o t  only p e r t i n e n t ,  b u t  i s  e s s e n t i a l  t o  t h e  S t a t e ' s  ca se .  

The u l t i m a t e  i s s u e  i n  t h i s  c a s e  i s  t h e  s u f f i c i e n c y  of 

t h e  t r a f f i c k i n g  i n s t r u c t i o n .  This  Court ,  i n  Way v. S t a t e ,  475 

So.2d 239 ( F l a .  1985) ,  held  a s  fol lows:  

W e  agree  t h a t  knowledge of t h e  
n a t u r e  of t h e  subs tance  possessed 
i s  an e s s e n t i a l  element of t h e  
crime of t r a f f i c k i n g  i n  coca ine  
under s e c t i o n  8 9 3 . 1 3 5 ( 1 ) ( b ) l .  The 
s t a t u t e  r e q u i r e s  knowing possess ion  
of coca ine  and, t h e r e f o r e ,  l a c k  of 
knowledge t h a t  t h e  subs tance  i s  
coca ine  would b e  a  defense .  

See a l s o  Weisenberq v.  S t a t e ,  455 So.2d 633 ( F l a .  5 t h  DCA 19841, -- 

and Kresbach v. S t a t e ,  462 So.2d 62 ( F l a .  1st DCA 1984) .  

Keeping i n  mind t h e  language i n  W a y ,  examine t h e  

r e l e v a n t  s tandard  jury i n s t r u c t i o n :  

Before you can f i n d  t h e  defendant  
g u i l t y  of T ra f f i ck ing  i n  Cocaine, 
t h e  S t a t e  must prove t h e  fol lowing 
t h r e e  elements beyond a  reasonable  
doubt: 

1. (Defendant)  knowingly 

[ s o l d ]  
[manufactured] 
[ d e l i v e r e d ]  
[brought  i n t o  F l o r i d a ]  
[possessed]  



a  c e r t a i n  subs t ance .  

2 .  The s u b s t a n c e  was [ c o c a i n e ]  [ a  
m ix tu r e  c o n t a i n i n g  c o c a i n e ] .  

3 .  The q u a n t i t y  of t h e  c o c a i n e  
invo lved  was 28 grams o r  more. 

The i n s u f f i c i e n c y  of  t h i s  i n s t r u c t i o n  i s  po in t ed  o u t  by 

t h e  f a c t s  i n  t h e  c a s e  a t  b a r .  The Respondent knowingly possessed  

and knowingly d e l i v e r e d  a  s u b s t a n c e  t o  an  undercover  law enforce -  

ment o f f i c e r .  Tha t  s u b s t a n c e  was l a t e r  shown t o  b e  c o c a i n e  o r  a  

m ix tu r e  t h e r e o f .  The q u a n t i t y  w a s  28 grams o r  more. I t  i s  n o t  

o n l y  p o s s i b l e ,  b u t  it i s  l i k e l y  t h a t  g i v e n  t h o s e  f a c t s  a  j u ry  

would c o n v i c t  a  de f endan t  u s ing  t h e  S tandard  J u r y  I n s t r u c t i o n s ,  

which o f  c o u r s e  i s  what happened i n  t h i s  c a s e .  Th i s  i s  because  

"knowingly" mod i f i e s  s o l d ,  manufactured,  d e l i v e r e d ,  b rought  i n t o  

F l o r i d a ,  o r  possessed .  I t  does  n o t  i n d i c a t e  t h e  de f endan t  must 

have knowledge of  t h e  subs t ance .  The s t a n d a r d  i n s t r u c t i o n  a l l ows  

a c o n v i c t i o n  i f  a  de f endan t  knew he  pos se s sed ,  o r  knew he  d e l i v e r -  

e d ,  a  s u b s t a n c e ,  even i f ,  a s  happened i n  t h e  c a s e  a t  b a r ,  t h e  

de f endan t  had no i d e a  what t h a t  s u b s t a n c e  was. T h i s  of c o u r s e  

i g n o r e s  t h e  e s s e n t i a l  e lement  of  knowledge of  t h e  n a t u r e  of  t h e  

subs t ance .  

T h i s  dangerous  a s p e c t  of  t h e  s t a n d a r d  i n s t r u c t i o n  cou ld  

be e a s i l y  done away w i t h  by a d d i t i o n  o f  a  s imp le  i n s t r u c t i o n  l i k e  

t h e  one g iven  i n  W a y ,  which t h i s  Cour t  found "p rope r ly  set f o r t h  

t h e  e lements  of t h e  o f f e n s e  of t r a f f i c k i n g  i n  c o c a i n e  under  

S e c t i o n  8 9 3 . 1 3 5 ( 1 ) ( b ) l I  i n  accordance  w i t h  t h e  i n t e n t  and purpose  

of  t h a t  s t a t u t e " .  That  i n s t r u c t i o n  r ead  i n  r e l e v a n t  p a r t  



"Element number two, t h e  Defendant  knew t h e  subs t ance  was coca ine  

o r  a  mix ture  c o n t a i n i n g  coca inen .  Th i s  s imp le  s e n t e n c e  would d o  

away w i t h  t h e  l i k e l i h o o d  of a wrongful  c o n v i c t i o n  t h a t  i s  caused 

by t h e  s t a n d a r d  i n s t r u c t i o n .  

The f a c t  t h a t  t h i s  Cour t  d i d  n o t  r e v i s e  t h e  r e l e v a n t  

a s p e c t  of t h e  s t a n d a r d  t r a f f i c k i n g  i n s t r u c t i o n  i s  n o t ,  as P e t i -  

t i o n e r  a r g u e s ,  l l i m p l i c i t  a u t h o r i t y  f o r  de te rmin ing  t h a t  t h e  

t r a f f i c k i n g  i n s t r u c t i o n  i s  c o r r e c t n .  Th i s  Cour t  h a s ,  i n  t h e  

p a s t ,  acknowledged t h a t  t h e  Standard  J u r y  I n s t r u c t i o n s  have been 

i n  e r r o r ,  Hiqdon v.  S t a t e ,  11 FLW 215  la. May 1 5 ,  1986 ) ;  Yohn 

v .  S t a t e ,  476 So.2d 123 ( F l a .  1 9 8 5 ) .  

The s t anda rd  t r a f f i c k i n g  i n s t r u c t i o n  i n v i t e s  improper 

c o n v i c t i o n s  l i k e  t h e  one i n  t h e  case a t  b a r .  For  t h i s  r ea son  

t h i s  Cour t  must a f f i r m  t h e  F i f t h  D i s t r i c t  Cour t  of Appea l ' s  

d e c i s i o n  and answer t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  n e g a t i v e .  



CONCLUSION 

BASED UPON the arguments made and authorities cited 

herein, Respondent asks this Honorable Court to answer the 

certified question in the negative and affirm the Fifth District 

Court of Appeal's decision. 

Respectfully submitted, 

JAMES B. GIBSON 
PUBLIC DEFENDER 
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