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PRELIMINARY STATEMENT 

T h r o u g h o u t  t h i s  b r i e f  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  by 

t h e i r  s t a t u s  b e f o r e  t h i s  c o u r t ,  i . e . ,  P e t i t i o n e r  o r  D r .  T a y l o r  

and  R e s p o n d e n t ,  t h e  D e p a r t m e n t  o r  t h e  Agency. 

STATEMENT OF THE CASE A N D  THE FACTS 

The P e t i t i o n e r ' s  s t a t e m e n t s  a r e  e s s e n t i a l l y  c o r r e c t  a l t h o u g h  

i n  e x c e s s  o f  t h o s e  c o n t a i n e d  i n  t h e  D i s t r i c t  C o u r t ' s  o p i n i o n .  

W h i l e  R e s p o n d e n t  a c c e p t s  P e t i t i o n e r ' s  s t a t e m e n t  t h e  f o l l o w i n g  

d a t e s  and times a r e  m a t e r i a l  and may b e  d i s p o s i t i v e  i n  t h i s  

c o u r t .  

F i n a l  O r d e r  o f  t h e  Board  o f  M e d i c a l  E x a m i n e r s  r e n d e r e d  on 

J u n e  26 ,  1985.  

Dr. T a y l o r ' s  J u l y  13,  1985 ( 1 7  d a y s  s u b s e q u e n t  t o  r e n d i t i o n  

o f  t h e  F i n a l  O r d e r ) .  

Amended F i n a l  O r d e r  o f  t h e  Board  o f  M e d i c a l  E x a m i n e r s  

r e n d e r e d  A u g u s t  7 ,  1985.  

N o t i c e  o f  A d m i n i s t r a t i v e  Appea l  d a t e d  S e p t e m b e r  6 ,  1985.  

( F i l e d  e x a c t l y  30  d a y s  f r o m  r e n d i t i o n  o f  t h e  Amended F i n a l  

O r d e r ) .  



SUMMARY OF THE A R G U M E N T  

The p a r t i e s  a g r e e  t h i s  i s  a  c a s e  of  c o r r e c t i n g  an 

i n a d v e r t a n t  c l e r i c a l  e r r o r .  Respondent  m a i n t a i n s  t h e  i s s u e  i s  

one  o f  s i m p l e  c o r r e c t i o n ,  nunc p r o  t u n c ,  and t h e  t i m e  t o  a p p e a l  

i s  n o t  t o l l e d  t o  e f f e c t  such  a  c o r r e c t i o n .  

Sys t ems  Management A s s o c i a t e s ,  I n c .  v .  S t a t e  Dept .  of H e a l t h  

& Rebhab. S e r v i c e s  i s  s t i l l  good law and s h o u l d  be r e a f f i r m e d .  - 

The F i r s t  D i s t r i c t ' s  o p i n i o n  d e a l t  w i t h  t h e  i s s u e  of  t i m e l i n e s s  

and f i n a l i t y  which a r e  a b s o l u t e s  whe the r  a  non-lawyer i s  

r e p r e s e n t i n g  h i m s e l f  o r  i s  s i m p l y  p r o c e e d i n g  w i t h  some l e g a l  

a d v i c e .  

To e n g r a f t  e x c e p t i o n s  t o  e s t a b l i s h e d  law b e c a u s e  a  l i t i g a n t  

p r o c e e d s  w i t h o u t  c o u n s e l  would r a i s e  a  m u l t i t u d e  o f  a d d i t i o n a l  

p rob l ems .  S t a t e  a g e n c i e s  f a c e  t h e e  i s s u e s  d a i l y  and any p o s i t i v e  

s t a t e m e n t s ,  e i t h e r  way, by t h e  J u d i c i a l  Branch a r e  g r a t e f u l l y  

r e c e i v e d .  



POINT ON APPEAL 

BECAUSE A N  ADMINISTRATIVE A G E N C Y  HAS THE 
THE INHERENT POWER TO MODIFY ITS ORDERS 
FOR THE PURPOSE OF CORRECTING A N  INADVERTENT 
CLERICAL E R R O R ,  A REQUEST FOR SUCH CORRECTION 
MADE BEFORE EXPIRATION OF THE TIME FOR 
APPEALING THE ORIGINAL ORDER EVE14 I F  AUTHORIZED 
DOES NOT SUSPEND RENDITION UNTIL ENTRY OF THE 
A M E N D E D  FINAL O R D E R .  

ARGUMENT 

R e s p o n d e n t  h a s  e n t i t l e d  t h i s  a s  a  POINT ON APPEAL i n  t h a t  i t  

i s  n o t  t h e  q u e s t i o n  c e r t i f i e d  f rom t h e  D i s t r i c t  C o u r t  b e l o w .  

R e s p o n d e n t ,  h o w e v e r ,  a g r e e s  w i t h  t h e  P e t i t i o n e r  t h a t  t h i s  i s  t h e  

i s s u e  w h i c h  was b e f o r e  t h e  D i s t r i c t  C o u r t  o f  A p p e a l .  C o n c i s e l y  

s t a t e d  t h e  f a c t s  a r e ,  t h a t  a  d o c t o r ,  r e p r e s e n t i n g  h i m s e l f ,  

r e c e i v e d  a  F i n a l  O r d e r  d a t e d  ( a n d  r e n d e r e d )  J u n e  26 ,  1985, i n  

w h i c h  h e  d i s c o v e r e d  an i n a d v e r t e n t  c l e r i c a l  e r r o r .  S e v e n t e e n  

d a y s  l a t e r  h e  w r o t e  ( r a t h e r  t h a n  t e l e p h o n e d )  t h e  Board  o f f i c e s  

a s k i n g  t h a t  t h e  c o r r e c t  number b e  i n s e r t e d  s o  t h a t  t h e  o r d e r  

would  r e f l e c t  t h e  a g r e e d  d i s p o s i t i o n  o f  h i s  p r o b a t i o n a r y  p e r i o d .  

On Augus t  7 t h  t h e  Board  c o r r e c t e d  i t s  c l e r i c a l  m i s t a k e  by i s s u i n g  

a n  Amended F i n a l  O r d e r  c h a n g i n g  f i v e  y e a r s  t o  t h r e e  y e a r s  a s  t h e  

a g r e e d  p e r i o d  o f  p r o b a t i o n .  P e t i t i o n e r  ' s  " P o i n t  On Appeal1 '  i s  

b a s e d  upon t h i s  s e t  o f  f a c t u a l  c i r c u m s t a n c e s .  

It i s  d i f f i c u l t  t o  s o r t  o u t  f r o m  P e t i t i o n e r ' s  a r g u m e n t  which  

c a s e s  s u p p o r t  t h e  c l e r i c a l  e r r o r  i s s u e  f r o m  t h o s e  which  d e a l  w i t h  

a n  a g e n c y ' s  i m p l i e d  a u t h o r i t y  t o  r e h e a r  o r  c l a r i f y  i t s  o r d e r s .  



More i m p o r t a n t l y  h o w e v e r ,  t h e  r e a l  i s s u e  i n  e i t h e r  v e r s i o n  must  

b e  w h e t h e r  o r  n o t  t h e  a g e n c y ' s  a c t i o n  t o l l s  r e n d i t i o n  s o  a s  t o  

e n l a r g e  t h e  time f o r  f i l i n g  an  a p p e a l .  To d e v e l o p  a  c o n s i s t e n t  

e v a l u a t i o n  o f  t h e  v a r i o u s  c a s e s  c i t e d  i t ' s  i m p o r t a n t  t o  k e e p  i n  

mind t h e  f o l l o w i n g  d i s t i n c t i o n s .  To amend,  a l t e r ,  m o d i f y ,  o r  

c h a n g e  a n  o r d e r  means s u b s t a n t i v e  r e v i s i o n  and  was t h e  b a s i s  f o r  

t h e  q u e s t i o n  c e r t i f i e d  h e r e .  On t h e  o t h e r  h a n d ,  t o  c o r r e c t  means 

i n  e s s e n c e ,  nunc  p r o  t u n c ;  t r a n s l a t e d  i t  m e a n s ,  now f o r  t h e n .  

It  i s  a p h r a s e  a p p l i e d  t o  a c t s  a l l o w e d  t o  b e  d o n e  a f t e r  t h e  t ime 

when t h e y  s h o u l d  b e  d o n e ,  w i t h  a  r e t r o a c t i v e  e f f e c t ,  i . e . ,  w i t h  

t h e  same e f f e c t  a s  i f  r e g u l a r l y  d o n e .  B l a c k ' s  Law D i c t i o n a r y ,  

r e v i s e d  f o u r t h  e d i t i o n ,  West P u b l i s h i n g  Company. 

A s i t u a t i o n  somewhat s i m i l a r  t o  t h e  c a s e  a t  b a r  i s  r e f l e c t e d  

i n  t h e  Supreme C o u r t ' s  d e c i s i o n  i n  B a r t l e t t  & S o n s  Co. v s .  Pan- 

Amer ican  S t u d i o s ,  I n c . ,  198 So.  195 ,  144 F l a .  531 ( F l a .  1 9 4 0 ) .  

I n  t h a t  c a s e  a  f i n a l  d e c r e e  was e r r o n e o u s l y  d a t e d  J a n u a r y  1 4 ,  

1938 r a t h e r  t h a n  J a n u a r y  1 4 ,  1939 and  a p p e a l s  i n  c h a n c e r y  had  t o  

b e  f i l e d  w i t h i n  s i x  months  f r o m  t h e  e n t r y  o f  t h e  d e c r e e .  I n  

S e p t e m b e r  t h e  p r o s p e c t i v e  a p p e l l a n t  f i l e d  s e v e r a l  m o t i o n s  w i t h  

t h e  c o u r t  be low.  They were s u b s e q u e n t l y  d e n i e d  b u t  an o r d e r  d i d  

c o r r e c t  t h e  d a t e  o f  t h e  f i n a l  d e c r e e  f r o m  1938 t o  1939.  The 

o r d e r s  t h e m s e l v e s  were d a t e d  O c t o b e r  2nd.  The Supreme C o u r t  was 

w i t h o u t  j u r i s d i c t i o n  t o  c o n s i d e r  o r  p a s s  on t h e  a s s i g n m e n t s  o f  

e r r o r  b e c a u s e  t h e  a p p e a l  was t a k e n  more t h a n  s i x  months  a f t e r  t h e  

e n t r y  of  t h e  d e c r e e  a p p e a l e d  f r o m .  I t  was h e l d  t h a t  t h e  f a c t  

t h a t  o n e  o f  them c o r r e c t e d ,  nunc p r o  t u n c ,  t h e  d a t e  o f  e n t r y  o f  

t h e  f i n a l  d e c r e e  d i d  n o t  r e n d e r  t h e  o r i g i n a l  o r d e r  n u l l  and v o i d  



a b  i n i t i o .  By d e f i n i t i o n  o f  n u n c  p r o  t u n c  r e v i s i o n s ,  t h e  

c o r r e c t i o n  r e l a t e d  b a c k  t o  t h e  J a n u a r y  1 4 t h  e n t r y  d a t e  m a k i n g  t h e  

a p p e a l  u n t i m e l y .  

T h e  d i g e s t s  a r e  r e p l e t e  w i t h  c a s e s  i n v o l v i n g  n u n c  p r o  t u n c  

c o r r e c t i o n s .  I n  Boggs  v .  W a i n w r i g h t ,  2 2 3  S o . 2 d  316  ( F l a .  1 9 6 9 )  

t h e  d e f e n d a n t  was c o n v i c t e d  o f  f o r g e r y  a n d  s e n t e n c e d  t o  t w o  y e a r s  

i n  p r i s o n .  T h e r e a f t e r  h e  was  c o n v i c t e d  o f  a u t o  l a r c e n y  f o r  

w h i c h  a  s e n t e n c e  o f  e i g h t  m o n t h s  was i m p o s e d .  The s e n t e n c e  

p r o v i d e d  c o n f i n e m e n t  l l f o r  a  p e r i o d  o f  e i g h t  ( 8 )  m o n t h s ,  f r o m  t h e  

d a t e  o f  y o u r  d e l i v e r y  t h e r e t o u .  B a s e d  on t h a t  e m p h a s i z e d  

l a n g u a g e  t h e  d e f e n d a n t  c o n t e n d e d  t h a t  t h e  s e n t e n c e s  were t o  r u n  

c o n c u r r e n t l y .  However ,  t h e  s e n t e n c i n g  j u d g e  e n t e r e d  a n  o r d e r  

n u n c  p r o  t u n c ,  c o r r e c t i n g  t h e  c l e r i c a l  e r r o r  s o  a s  t o  s t r i k e  t h e  

p a r t  t h a t  r e a d  " f r o m  t h e  d a t e  o f  y o u r  d e l i v e r y  t h e r e t o . l l  I n  h i s  

o r d e r  t h e  j u d g e  s t a t e d  t h a t  h e  d i d  n o t  u s e  t h e  s t r i c k e n  l a n g u a g e  

i n  s e n t e n c i n g  t h e  d e f e n d a n t  b u t  t h a t  i t  was m i s t a k e n l y  a d d e d  by  

t h e  c l e r k .  R a t h e r  t h a n  r u n n i n g  c o n c u r r e n t l y  h i s  s e n t e n c e s  w e r e  

g o v e r n e d  by  s t a t u t e  r e q u i r i n g  t h a t  w h e r e  t h e r e  i s  n o  d i r e c t i o n  

t h e  s e n t e n c e s  w o u l d  b e  s e r v e d  c o n s e c u t i v e l y .  The  c o u r t ' s  a c t i o n  

was  w i t h i n  t h e  d e f i n i t i o n  p r e v i o u s l y  s e t  o u t  f r o m  B l a c k ' s  Law 

D i c t i o n a r y  t o  t h e  e f f e c t  t h a t  s u c h  c o r r e c t i o n  r e l a t e  b a c k  a n d  a r e  

h e l d  t o  t a k e  e f f e c t  a s  o f  t h e  d a t e  o f  j u d g m e n t .  

R e s p o n d e n t  a g r e e s  f u l l y  t h a t  a d m i n i s t r a t i v e  a g e n c i e s  i n  t h e  

e x e r c i s e  o f  t h e i r  q u a s i - j u d i c i a l  power  h a v e  t h e  r i g h t  t o  c o r r e c t  

CLERICAL ERRORS i n  p r e v i o u s l y  e n t e r e d  o r d e r s .  Our d i s a g r e e m e n t  

a r i s e s  when P e t i t i o n e r  f u r t h e r  c l a i m s  t h a t  s u c h  c o r r e c t i o n s  a r e  

s i m i l a r  t o  t h o s e  w h i c h  o r  AMEND a  p r e v i o u s l y  e n t e r e d  o r d e r .  



I n  Marks v .  W e r t a k a l a ,  475 So.2d 273 ( F l a .  3d D C A  1985)  t h e  

T h i r d  D i s t r i c t  C o u r t  o f  Appea l  r e v e r s e d  t h e  t r i a l  c o u r t  which  had  

g r a n t e d  a  m o t i o n  t o  I f c o r r e c t  and amendff a  two y e a r  o l d  judgment  

t o  a d d  2  a d d i t i o n a l  names a s  judgment  d e b t o r s .  The m o t i o n  

a l l e g e d  t h a t  i n  t y p i n g  o f  t h e  f i n a l  j u d g m e n t ,  t h e  names were 

i n a d v e r t a n t l y  o m i t t e d .  The r e v e r s a l  was b a s e d  on a  c o n s t r u c t i o n  

o f  t h e  two s u b d i v i s i o n s  o f  R u l e  1 .540 ,  F l a .  R .  C i v .  P.  S u b s e c t i o n  

( 1 )  d e a l i n g  w i t h  c l e r i c a l  m i s t a k e s  i n c l u d e s  o n l y  e r r o r s  o r  

m i s t a k e s  a r i s i n g  f r o m  an a c c i d e n t a l  s l i p  o r  o m i s s i o n  and n o t  

e r r o r s  o r  m i s t a k e s  i n  t h e  s u b s t a n c e  o f  what  i s  d e c i d e d  by t h e  

judgment  o r  o r d e r .  I f  t h e  a c t u a l  names had been  s t a t e d  on t h e  

r e c o r d  r e l i e f  would  b e  a v a i l a b l e  a t  any time u n d e r  R u l e  1 . 5 4 0 ( a )  

b u t  when t h e y  may h a v e  a g r e e d  b u t  f a i l e d  t o  s o  s t a t e  i n  open 

c o u r t  r e l i e f  i s  a v a i l a b l e  t h r o u g h  R u l e  1 . 5 4 0 ( b )  o n l y .  

T h e r e  a r e  t h r e e  p r i m a r y  t y p e s  o f  j u d i c i a l  e r r o r s .  R u l e  

1 . 5 4 0 ( a )  d e a l s  w i t h  t h e s e  c l e r i c a l  m i s t a k e s .  R u l e  1 . 5 4 0 ( b )  

c o r r e c t s  a n  e r r o r  where  t h e  j u d g e  f a i l s  t o  o r d e r  t h a t  which  h e  

meant  t o  o r d e r .  F i n a l l y ,  t h e  c o u r t  may i n t e n t i o n a l l y  o r d e r  

s o m e t h i n g  w h i c h ,  i s  l e g a l l y  e r r o n e o u s .  T h e s e  a r e  s i m p l y  m i s t a k e s  

o f  l a w  and  a r e  p r o p e r l y  c o r r e c t e d  on d i r e c t  a p p e a l .  S e e  Keller 

v .  B e l c h e r ,  256 So.2d 561 ( F l a .  3d D C A  1 9 7 1 ) .  

Some o f  t h e  more o b v i o u s  q u e s t i o n s  i n  h i n d s i g h t  r e v i e w  o f  

t h e  p r o c e e d i n g s  b e l o w  would b e ,  what  would happen  i f  t h e  Board  

s i m p l y  d i d  n o t  c o r r e c t  i t s  c l e r i c a l  m i s t a k e ?  Would mandamus l i e ?  

How would c o u n s e l  a d v i s e  t h i s  d o c t o r  some 43 d a y s  l a t e r  i f ,  on 

Augus t  8 t h ,  t h e r e  was no  Amended F i n a l  O r d e r  t o  a p p e a l  f r o m ?  The 

b r i e f  i n d i c a t e s ,  a l t h o u g h  t h e  r e c o r d  d o e s  n o t  r e f l e c t ,  t h a t  Dr. 



T a y l o r  employed c o u n s e l  j u s t  p r i o r  t o  t h e  e x p i r a t i o n  of  t h e  

t h i r t y  day  p e r i o d  f o l l o w i n g  t h e  Amended F i n a l  Orde r .  Presumably  

howeve r ,  i f  t h e  boa rd  n e g l e c t e d  o r  f a i l e d  t o  c o r r e c t  t h i s  e r r o r  

t h e  m i s t a k e  c o u l d  be c o r r e c t e d  up t o  t h e  time t h a t  t h e  r e c o r d  on 

a p p e a l  was d o c k e t e d  i n  t h e  A p p e l l a t e  Cour t  and even t h e r e a f t e r  

w i t h  l e a v e  o f  t h e  A p p e l l a t e  Cour t .  See  Rule  1 .54O(a)  F l a .  R .  

Civ .  P. Where t h e  r e c o r d  r e f l e c t s  t h a t  3 y e a r s  i s  t h e  c o r r e c t  

p r o b a t i o n a r y  p e r i o d  t h e  c l e r i c a l  m i s t a k e  can  a lways  be c o r r e c t e d .  

A s e c o n d - b i t e  f o r  t a r d y  l e g a l  c o u n s e l  a r o s e  r e c e n t l y  w i t h  t h e  

Depar tment  o f  P r o f e s s i o n a l  R e g u l a t i o n  i n  Xerox Corp. v .  F l o r i d a  

Dept .  of  P r o f e s s i o n a l  Reg.,  489 So.2d 1230 ( F l a .  1st D C A  1 9 8 6 ) .  

The c a s e  was a c t u a l l y  a  b i d  p r o t e s t  b u t  t h e  f a c t s  were  t h a t  upon 

p o s t i n g  o f  b i d  r e s u l t s  Xerox f i l e d  i t s  s t a t u t o r y  N o t i c e  o f  

P r o t e s t  i n d i c a t i n g  t h a t  i t  would f i l e  i t s  f o r m a l  p r o t e s t  w i t h i n  

t h e  t e n  days  p r e s c r i b e d  i n  t h e  s t a t u t e .  Dur ing  t h e  n e x t  t e n  days  

Xerox engaged  i n  u n o f f i c i a l  c o n v e r s a t i o n s  w i t h  s e v e r a l  members o f  

t h e  agency  b u t  f a i l e d  o r  n e g l e c t e d  t o  f i l e  t h e  f o r m a l  p r o t e s t .  

S u b s e q u e n t l y  and i n a d v e r t e n t l y  t h e  agency  m a i l e d  one  o f  i t s  form 

l e t t e r s  t o  Xerox t h a t  i t  was award ing  t h e  b i d  t o  t h e  low b i d d e r .  

The agency  i m m e d i a t e l y  c o r r e c t e d  i t s  o v e r s i g h t  b u t  Xerox 

o p p o r t u n i s t i c a l l y  f i l e d  a n o t h e r  N o t i c e  o f  P r o t e s t  and i t s  f o r m a l  

w r i t t e n  p r o t e s t  s h o r t l y  t h e r e a f t e r .  N a t u r a l l y  t h e y  m a i n t a i n e d  

t h e  D e p a r t m e n t ' s  l e t t e r  was a c t u a l  n o t i c e  on t h e  b i d  q u e s t i o n  and 

t h e  t e n  day l i m i t a t i o n  s h o u l d  r u n  f rom t h e  d a t e  o f  t h i s  l e t t e r .  

The f a c t  p a t t e r n s  a r e  s i m i l a r  i n  t h a t  i n  each  c a s e  c o u n s e l  a r g u e  

t h e y  were n o t  r e t a i n e d  u n t i l  a f t e r  t h e  r e q u i r e d  time had e l a p s e d .  

S t a t e  a g e n c i e s  meet t h i s  s c e n a r i o  i n  a  m u l t i t u d e  o f  v a r y i n g  

s i t u a t i o n s .  

7 



Page  1 8  o f  P e t i t i o n e r ' s  b r i e f  i n d i c a t e s  t h e  D i s t r i c t  C o u r t  

o f  Appea l  d i d  n o t  c o n s i d e r  t h e  a u t h o r i t i e s  d i s c u s s e d  i n  t h e  

e a r l i e r  p o r t i o n  o f  P e t i t i o n e r ' s  b r i e f .  The r e a s o n  f o r  t h a t  o f  

c o u r s e  i s  t h a t  t h e  D i s t r i c t  C o u r t  o f  Appea l  was n o t  d e a l i n g  w i t h  

t h e  n u n c  p r o  t u n c  i s s u e  b e i n g  r a i s e d  i n  P e t i t i o n e r ' s  i n i t i a l  

b r i e f .  The d e c i s i o n  b e l o w  and i n d e e d  t h e  q u e s t i o n  c e r t i f i e d  f r o m  

t h e  c o u r t  b e l o w  a r i s e s  o u t  o f  t h e  v i t a l i t y ,  o r  l a c k  t h e r e o f ,  i n  

S y s t e m s  Management A s s o c i a t e s ,  I n c .  v .  S t a t e  D e ~ t .  o f  H e a l t h  & 

Rehab.  S e r v i c e s ,  391 So.2d 688  ( F l a .  1st D C A  1 9 8 1 ) .  

Whe the r  r e n d i t i o n  was t o l l e d  w a s ,  and  I g u e s s  s t i l l  i s ,  t h e  

u l t i m a t e  i s s u e .  R u l e  9 . 0 2 0 ( g )  F l a .  R .  C i v .  P. p r o v i d e s  t h a t  an 

o r d e r  i s  n o t  deemed r e n d e r e d  u n t i l  d i s p o s i t i o n  o f  a  a u t h o r i z e d  

and  t i m e l y  m o t i o n  f o r  new t r i a l  o r  r e h e a r i n g .  The c o u r t ' s  

a t t e n t i o n  was d i r e c t e d  t o  Dr. T a y l o r ' s  l e t t e r  o f  J u l y  1 3 t h  

( m a i l e d  J u l y  1 5 t h )  and w h e t h e r  i t  c o u l d  be  t r e a t e d  a s  an  

a p p r o p r i a t e  m o t i o n  f o r  new t r i a l  o r  r e h e a r i n g  t h e r e b y  t o l l i n g  t h e  

j u r i s d i c t i o n a l  a p p e a l  t ime.  Even t h o u g h  t h e  l e t t e r / m o t i o n  was 

n o t  f i l e d  w i t h i n  t h e  t e n  d a y s  r e q u i r e d  ( i f  t h e  r u l e  somehow 

a p p l i e d )  by t h e  r u l e  t h e  c o u r t  a p p e a r s  t o  f e e l  t h a t  t h e i r  

i n a b i l i t y  t o  t r e a t  t h e  l e t t e r  a s  a  m o t i o n  f o r  r e h e a r i n g  b r i n g s  

a b o u t  an  u n d u l y  h a r s h  r e s u l t  b e c a u s e  Dr. T a y l o r  d i d  n o t  h a v e  

l e g a l  c o u n s e l .  I n  a n y  e v e n t ,  t h e y  c e r t i f i e d  t h e  q u e s t i o n  a s  o n e  

o f  g r e a t  p u b l i c  i m p o r t a n c e  t o  d e t e r m i n e  i f  t h e r e  i s  an i n h e r e n t  

a u t h o r i t y  i n  a n  a g e n c y  t o  c h a n g e ,  a l t e r ,  m o d i f y  o r  o t h e r w i s e  



(substantively) revise a previously issued final order. 

Presumably if the agency had adopted a rule Dr. Taylor's letter 

would be treated as a motion for rehearing which would toll the 

running of the appeal time. Presupposing that the agency's rule 

would be similar to the Rule of Civil Procedure, we have already 

pointed out that Dr. Taylor's letter would not have been filed 

within the time limitation. Again, presumably, if it was only 

inherent there would be no time limitation. Without a limitation 

on time Dr. Taylor's letter could possibly be considered as a 

motion for new trial or rehearing. As it is argued by Petitioner 

and Respondent however, Dr. Taylor's letter realistically asks 

only to correct an inadvertent clerical error. 

That point was the issue in the Systems Management opinion 

where they were urged to find that because of deleted language 

the Administrative Model Rules in effect authorized motions for 

rehearing of administrative orders. The court reasoned as 

follows : 

The omission does not created a rule 
authorizing a petition for rehearing. 
Even if we construed the omission as 
authorizing such a motion, we would 
then be confronted with the problem 
of timeliness. How long would a 
litigant have to file a petition 
for rehearing to an administrative 
order? If we adopted this view,every 
administrative order would remain open 
for an indeterminate period for the 
filing of a petition for rehearing. 
There would be no finality to any 
administrative order to wnich a 
petition for rehearing was not filed, 
or, at best, there would be an open 
question of timeliness of the filing 



o f  s u c h  a  m o t i o n  u n d e r  many v a r y i n g  
c i r c u m s t a n c e s .  The  a p p e l l a t e  c o u r t ' s  
j u r i s d i c t i o n  s h o u l d  n o t  h i n g e  upon  
s u c h  u n c e r t a i n t y .  ( 3 9 1  So .2d  6 9 0 )  

It seems a b u n d a n t l y  c l e a r  t h e  t h e  f a c t s  o f  t h i s  c a s e  d o  n o t  

l e a d  t o  a  c o n c l u s i o n  t h a t  Dr. T a y l o r  o r  t h e  B o a r d  o f  M e d i c a l  

E x a m i n e r s  t r e a t e d  h i s  l e t t e r  a s  a  r e q u e s t  f o r  r e h e a r i n g  o r  a n y  

o t h e r  s u b s t a n t i v e  c h a n g e  t o  t h e  p r e v i o u s l y  i s s u e d  F i n a l  O r d e r .  

B u t  i n  t h e  c a s e  o f  G a r c i a  v .  D e p a r t m e n t  o f  P r o f e s s i o n a l  

R e g u l a t i o n ,  4 4 3  S o . 2 d  2 7 8  ( F l a .  3d D C A  1 9 8 3 )  t h e  B o a r d  a n d  t h a t  

d o c t o r  b o t h  r e c o g n i z e d  a n  i n t e r m e d i a t e  m o t i o n  a s  a  r e q u e s t  f o r  

r e c o n s i d e r a t i o n .  I n  t h a t  c a s e  t h e  d o c t o r ' s  N o t i c e  o f  A p p e a l  was 

f i l e d  s u b s e q u e n t  t o  t h e  d e n i a l ,  a f t e r  h e a r i n g ,  o f  h i s  r e q u e s t  f o r  

r e c o n s i d e r a t i o n  a n d  t h e  c o u r t  h e l d  t h a t  i t  d i d  n o t  h a v e  

j u r i s d i c t i o n  s i n c e  t h e  N o t i c e  o f  A p p e a l  w a s  n o t  f i l e d  w i t h i n  t h e  

t h i r t y  d a y  p e r i o d .  T h e r e  was  n o  a u t h o r i z a t i o n  f o r  t h e  

p r o c e e d i n g ,  e v e n  t h o u g h  i t  was  a c t u a l l y  h e l d ,  t o  t o l l  t h e  t h i r t y  

d a y  a p p e a l  p e r i o d .  The G a r c i a  d e c i s i o n  may seem h a r s h  a n d  i t  

p r o b a b l y  h a d  t h e  a p p r o p r i a t e  f a c t s  t o  c e r t i f y  t h i s  s ame  q u e s t i o n  

t o  t h e  S u p r e m e  C o u r t  b u t  t h o s e  s i m p l y  a r e  n o t  t h e  u n d e r l y i n g  

f a c t s  i n  t h i s  c a s e .  

P e t i t i o n e r  t h e n  c i t e s  t h e  c a s e  o f  Reedv  C r e e k  U t i l i t i e s  v .  

F l a .  P u b l i c  S e r v . ,  4 1 8  S o . 2 d  2 4 9  ( F l a .  1 9 8 2 )  f o r  t h e  p r o p o s i t i o n  

t h a t  a n  a g e n c y  h a s  t h e  i n h e r e n t  power  t o  m o d i f y  a n  e r r o n e o u s  

o r d e r .  T h a t  c a s e ,  h o w e v e r ,  d i d  n o t  d e a l  w i t h  t h e  j u r i s d i c t i o n  o f  

a n  a p p e l l a t e  c o u r t  b u t  was i n v o l v e d  w i t h  t h e  a g e n c y ' s  a b i l i t y  t o  

c o r r e c t  a n  o b v i o u s  e r r o r  i n  i t s  o r d e r .  W h i l e  t h e  a p p e l l a t e  

o p i n i o n  d o e s  n o t  u s e  t h e  n u n c  p r o  t u n c  v e r b i a g e  t h e y  d i d  f i n d  

t h a t  f r o m  a  r e v i e w  o f  t h e  r e c o r d  i t  was  o b v i o u s  t h a t  a n  e r r o r  h a d  



been committed to the prejudice of the public. Addressing the 

doctrine of administrative finality they agreed that the 

commission had the inherent power to modify its orders. In Dr. 

Taylor's case the error was simply a clerical one of inserting 

the wrong number; similar to 1938 instead of 1939. In the Reedy 

Creek case the error was not so obvious except that it could be 

computed subsequently by utilizing the procedures agreed upon in 

open court. Further, where the Appellant complied with 

commission rules permitting reconsideration of orders there was 

no question of jurisdiction of the Appellant Court. 

I11 

Finally, it's necessary to address the question of 

harshness. It's often difficult to defend procedural legality in 

the face of presumed morality. I suppose the question reoccurs 

frequently whether it is appropriate to engraft exceptions for 

litigants representing themselves without benefit of trained 

legal counsel. Agencies face it every day and, as here, it 

frequently arises in the judicial branch. It is not a legal 

issue as such, but one must wonder if a lawyer read one or two 

medical books and proceeded to diagnose and treat himself would 

his physician subsequently feel liable for the deteriorating 

physical condition of the lawyer? Is it necessary for legal 

treatises to contain the exculpatory warning that use of these 

books by the untrained could be detrimental to their wellbeing? 

Additionally, if the court considers different rules for a 

litigant, pro se, equal consideration must be given to the 

advantage to allowing a client to proceed independently to the 



p o i n t  w h e r e  i s  u n a b l e  t o  o b t a i n  a  d e s i r e d  r e s u l t  d e s p i t e  a  shadow 

l a w y e r s  c o u n s e l ;  a n o t h e r  s i t u a t i o n  f a c e d  f r e q u e n t l y  by t h e  s t a t e s  

a g e n c i e s .  

CONCLUSION 

Based  upon t h e  a p p a r e n t  and  a g r e e d  f a c t s  o f  t h i s  c a s e  t h e  

P e t i t i o n  f o r  Review s h o u l d  b e  d i s m i s s e d .  On t h e  o t h e r  h a n d ,  and 

b a s e d  on t h e  f a c t s  and c i r c u m s t a n c e s  f r o m  which  t h e  c e r t i f i e d  

q u e s t i o n  d e v e l o p e d  and  f r o m  t h e  a u t h o r i t i e s  and  t h e  a r g u m e n t s  

c o n t a i n e d  h e r e i n  t h e  d e c i s i o n  i n  S y s t e m s  Management A s s o c i a t e s ,  

I n c .  v.  D e p a r t m e n t  o f  H e a l t h  a n d  Rehab. S e r v i c e s ,  391 So.2d 688  

( F l a .  1st D C A  1 9 8 1 )  s h o u l d  b e  r e a f f i r m e d  and  t h e  p e t i t i o n  f o r  

r e v i e w  d e n i e d .  

R e s p e c t f u l l y  s u b m i t t e d ,  

~ e p t . k d ~ r o f e s s i o n a 1  R e g u l a t i o n  
130 N o r t h  Monroe S t r e e t  
T a l l a h a s s e e ,  F l o r i d a  32301 
( 9 0 4 )  488-0062 
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