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STATEMENT O F  THE CASE 

On Februa ry  11, 1985, M a r t i n  L e s l i e  Wells, w a s  a r r e s t e d  f o r  

D r i v i n g  Under  t h e  I n f l u e n c e  o f  A l c o h o l .  D u r i n g  a w a r r a n t l e s s  

s e a r c h  o f  t h e  v e h i c l e ,  m a r i j u a n a  w a s  d i s c o v e r e d  i n  a l o c k e d  

s u i t c a s e  i n  t h e  locked  t r u n k  of  t h e  v e h i c l e .  

The R e s p o n d e n t ,  M a r t i n  L e s l i e  W e l l s ,  w a s  c h a r g e d  w i t h  

P o s s e s s i o n  of  Cannabis  w i t h  I n t e n t  t o  Del iver .  

A Motion t o  Suppres s  e v i d e n c e  s e i z e d  p u r s u a n t  t o  t h e  s e a r c h  

w a s  f i l e d  w i t h  t h e  T r i a l  Court  and w a s  s u b s e q u e n t l y  d e n i e d  by  t h e  

T r i a l  C o u r t .  

On August 1 2 ,  1985 M a r t i n  L e s l i e  W e l l s  p l e d  N o l o  Contendere  

t o  t h e  c h a r g e  of  P o s s e s s i o n  of more t h a n  2 0  grams of Cannabis ,  

s p e c i f i c a l l y  r e s e r v i n g  t h e  r i g h t  t o  a p p e a l  t h e  d e n i a l  o f  h i s  

Motion t o  Suppres s  e v i d e n c e .  

On R e v i e w ,  t h e  F i f t h  D i s t r i c t  Court  o f  Appeal h e l d  t h a t  t h e  

s e a r c h  of  M a r t i n  L e s l i e  W e l l s '  v e h i c l e  had exceeded  t h e  scope  o f  

h i s  c o n s e n t  a n d  r e v e r s e d  t h e  J u d g m e n t  a n d  S e n t e n c e ,  

W e l l s  v .  S t a t e ,  11 F.L.W. 1835 ( F l a  5 t h  DCA, Aug. 29,  1 9 8 6 ) .  

On S e p t e m b e r  1 8 ,  1 9 8 6 ,  P e t i t i o n e r ,  t h e  S t a t e  o f  F l o r i d a ,  

f i l e d  a No t i ce  t o  Invoke D i s c r e t i o n a r y  J u r i s d i c t i o n .  

1 



STATEMENT O F  THE FACTS 

The F i f t h  D i s t r i c t  Court of Appeal s t a t e d  t h a t  t h e  f a c t s  

of  t h e  case w e r e  n o t  i n  d i s p u t e  and r e c i t e d  t h e  f a c t s  a s  

fol lows:  

On t h e  evening of Monday, February 11, 1985, 
T roope r  Rodney Adams o f  t h e  F l o r i d a  Highway 
P a t r o l  s t o p p e d  t h e  a p p e l l a n t  f o r  s p e e d i n g .  
The a p p e l l a n t  e x i t e d  h i s  v e h i c l e  and produced 
h i s  d r i v e r ' s  l i c e n s e  and e x p l a i n e d  t o  t h e  
o f f i e r  t h a t  t h e  car belonged t o  a f r i e n d .  The 
o f f i c e r  r a n  a l i c e n s e  a n d  t a g  c h e c k  a n d  
v e r i f i e d  t h e  a c c u r a c y  o f  t h e  s t a t e m e n t  
concerning t h e  ownership of t h e  car,  and a l s o  
d e t e r m i n e d  t h a t  t h e  a p p e l l a n t  ' s d r i v e r  ' s 
l i c e n s e  had e x p i r e d .  Dur ing  t h e  c o u r s e  o f  
conve r sa t ion ,  Trooper Adams no t i ced  t h e  s m e l l  
of a l c o h o l  upon t h e  a p p e l l a n t ' s  person.  Af t e r  
a p p e l l a n t  a c k n o w l e d g e d  t h a t  h e  h a d  b e e n  
d r i n k i n g ,  f i e l d  s o b r i e t y  t e s t s  w e r e  
admin i s t e red  t o  him and t h e  a p p e l l a n t  w a s  then  
a r r e s t e d  f o r  d r i v i n g  unde r  t h e  i n f l u e n c e  o f  
a l c o h o l .  A p p e l l a n t  a g r e e d  t o  t a k e  a 
b r e a t h a l i z e r  test and Trooper Adams informed 
him t h a t  he would be  t r a n s p o r t e d  t o  t h e  
machine l o c a t e d  a t  t h e  F l o r i d a  Highway P a t r o l  
S t a t i o n .  The o f f i c e r  t e s t i f i e d  t h a t  t h e  car 
w a s  p a r k e d  o f f  t h e  h ighway,  and w a s  n o t  a 
hazard t o  t r a f f i c .  

B e f o r e  d e p a r t i n g  t o  t h e  s t a t i o n ,  a p p e l l a n t  
asked Adams i f  he could r e t r i e v e  h i s  j a c k e t ,  
which w a s  i n  t h e  automobile.  Adams r e t u r n e d  
t o  t h e  car w i t h  a p p e l l a n t  t o  be cer ta in  t h a t  
a p p e l l a n t  w a s  not going a f t e r  a weapon. When 
a p p e l l a n t  opened t h e  car door Trooper Adams, 
u s ing  h i s  f l a s h l i g h t ,  s a w  what appeared t o  be 
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a l a r g e  sum of  money l y i n g  on t h e  f l o o r b o a r d  
on t h e  d r i v e r ' s  s i d e .  

The o f f i c e r  t e s t i f i e d  t h a t  w h i l e  he wondered 
abou t  t h e  money, he had no r e a s o n  t o  b e l i e v e  
t h a t  there w a s  any  con t r aband  i n  t h e  car, b u t  
because  he b e l i e v e d  t h a t  he had t o  impound t h e  
c a r  h e  a s k e d  f o r  p e r m i s s i o n  t o  l o o k  i n  i t s  
t r u n k .  Appe l l an t  f irst  a t t e m p t e d  t o  open t h e  
t r u n k  and when unab le  t o  do so ,  gave t h e  key 
t o  T r o o p e r  Adams who w a s  a l s o  u n s u c c e s s f u l .  
Appe l l an t  w a s  t o l d  t h a t  i f  t h e  t r u n k  c o u l d  n o t  
be  opened w i t h  t h e  key, t h a t  i t  may have t o  be 
"popped"  open .  The a p p e l l a n t  a g r e e d  t o  t h i s  
and i n d i c a t e d  t h a t  he d i d  no t  know w h a t  w a s  i n  
t h e  t r u n k .  A p p e l l a n t  w a s  t a k e n  t o  t h e  F l o r i d a  
H i g h w a y  P a t r o l  S t a t i o n  t o  t a k e  t h e  
b r e a t h a l y z e r  test and t h e  v e h i c l e  w a s  towed t o  
K & S A u t o m o t i v e  a t  a p p r o x i m a t e l y  12:30 o r  
1 : O O  A.M. T h e  o f f i c e r  n e v e r  a sked  f o r  and w a s  
neve r  g i v e n  p e r m i s s i o n  t o  s e a r c h  t h e  p a s s e n g e r  
compartment o f  t h e  car. 

Trooper  Adams a r r i v e d  a t  K & S Automotive a t  
a p p r o x i m a t e l y  1:30 A.M. a n d  p r o c e e d e d  t o  
s e a r c h  t h e  car w i t h  t h e  a s s i s t a n c e  of  Grover 
Bryon, a n  employee of  K & S. A search of t h e  
i n t e r i o r  o f  t h e  car r e s u l t e d  i n  t h e  d i s c o v e r y  
of t w o  m a r i j u a n a  " r o a c h e s "  i n  t h e  a s h t r a y .  
Bryon o p e n e d  t h e  l o c k e d  t r u n k  w i t h  t h e  k e y ,  
e x p l a i n i n g  t o  t h e  o f f i c e r  t h a t  t h e  b u t t o n  had 
t o  be  d e p r e s s e d  as t h e  key  w a s  t u r n e d .  There 
w a s  o n l y  a locked  b l u e  s u i t c a s e  i n  t h e  t r u n k .  
Adams i n s t r u c t e d  Bryon and a n o t h e r  employee o f  
K & S t o  p r y  open t h e  locked  s u i t c a s e .  A f t e r  
about  1 0  m i n u t e s ,  t h e  s u i t c a s e  w a s  p ryed  open 
a n d  a d a r k  c o l o r e d  p l a s t i c  g a r b a g e  b a g  w a s  
found i n s i d e  t h e  s u i t c a s e .  A d a m s  opened t h e  
g a r b a g e  b a g  a n d  f o u n d  i n s i d e  a q u a n t i t y  of  
mar i juana .  
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SUMMARY O F  ARGUMENT 

I n  o r d e r  t o  j u s t i f y  i n v o c a t i o n  o f  S u p r e m e  C o u r t  

J u r i s d i c t i o n ,  A r t i c l e  V ,  S e c t i o n  3 ( b ) ( 3 )  o f  t h e  F l o r i d a  

C o n s t i t u t i o n  (1980)  r e q u i r e s  any d e c i s i o n  of  a D i s t r i c t  Court  o f  

A p p e a l  t o  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t  w i t h  a d e c i s i o n  o f  

a n o t h e r  D i s t r i c t  Court  o f  Appeal ,  on t h e  s a m e  q u e s t i o n  of  l a w .  

J u r i s d i c t i o n  can  o n l y  be  s u p p o r t e d  by  S e c t i o n  3 ( b ) ( 3 )  when a 

c o n f l i c t  o f  d e c i s i o n s ,  n o t  a c o n f l i c t  o f  o p i n i o n s ,  o r  r e a s o n s  

arise.  

The P e t i t i o n e r ,  t h e  S t a t e  o f  F l o r i d a ,  h a s  c i t e d  t o  t h e  

d e c i s i o n  o f  ------ S t a t e  - v. ------ W a r g i n ,  ( F l a .  4 t h  DCA 1 9 8 2 )  a s  c r e a t i n g  a 
-? 

c o n f l i c t  w i t h  t h e  d e c i s i o n  i n  t h e  i n s t a n t  case. 

I n  - Wargin, s u p r a ,  t h e  Cour t ,  d e a l i n g  w i t h  an  u n r e s t r i c t e d  

c o n s e n t  t o  search c a r r y  on l u g g a g e ,  e x p a n d e d  t h e  p e r m i s s i b l e  

scope  o f  a consen t  s e a r c h  by h o l d i n g :  

" . . . t h a t  c o n s e n t  t o  search l u g g a g e  i n c l u d e s  
t h e  a u t h o r i t y  t o  s e a r c h  c l o s e d  c o n t a i n e r s  
w i t h i n  t h e  l u g g a g e  w h i c h  may c o n c e a l  t h e  
o b j e c t  of  t h e  s e a r c h " .  Wargin a t  p.1263. 

I n  t h e  i n s t a n t  case,  t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l ,  

d e a l i n g  w i t h  a restricted c o n s e n t  t o  search a v e h i c l e  h e l d :  

'I. .. t h a t  t h e  t o t a l i t y  o f  t h e  c i r c u m s t a n c e s  
d e m o n s t r a t e  t h a t  a p p e l l a n t  ' s p e r m i s s i o n  ' I t  o 
l o o k  i n  t h e  t r u n k "  w a s  t h a t  and n o t h i n g  more, 
a n d  d i d  n o t  e x t e n d  t o  t h e  l o c k e d  l u g g a g e  
w i t h i n  t h e  t r u n k ,  n o r  t o  t h e  p a s s e n g e r  
compartment  of  t h e  car. Without  such  c o n s e n t ,  
t h e  s e a r c h  w a s  u n l a w f u l " .  W e l l s  a t  p.1837. 
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T h e  r e q u i r e d  e x p r e s s  a n d  d i r e c t  c o n f l i c t  m a n d a t e d  b y  t h e  

F l o r i d a  C o n s t i t u t i o n  i s  n o t  p r e s e n t  d u e  t o  t h e  f a c t  t h a t  

S t a t e  v. - Wargin, s u p r a ,  w h i l e  expanding  t h e  p e r m i s s i b l e  scope  of  

a consen t  s e a r c h ,  r e c o g n i z e s  t h e  d e f e n d a n t ' s  a b i l i t y  t o  l i m i t  t h e  

p e r m i s s i b l e  scope  of t h e  consen t  search. I n  t h e  i n s t a n t  case, 

t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l ,  a l s o  r e c o g n i z i n g  t h e  

d e f e n d a n t ' s  a b i l i t y  t o  l i m i t  t h e  p e r m i s s i b l e  scope  of  t h e  c o n s e n t  

search, h e l d  t h a t  t h e  d e f e n d a n t  had l i m i t e d  h i s  c o n s e n t  t o  search 

t h e r e b y  l i m i t i n g  t h e  p e r m i s s i b l e  scope  of  t h e  s e a r c h  t o  t h e  t r u n k  

of  t h e  vehicle .  

A d d i t i o n a l l y ,  no e x p r e s s  and d i r e c t  c o n f l i c t  i s  p r e s e n t  due 

t o  t h e  f a c t  t h a t ,  c o n f l i c t  if found arises be tween p r i o r  w r i t t e n  

0 o p i n i o n s  c i ted  t o  i n  t h e  case sub  j u d i c e .  
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n 

ARGUMENT 

W H E T H E R  THE DECISION O F  THE FIFTH DISTRICT 
C O U R T  O F  A P P E A L  EXPRESSLY A N D  D I R E C T L Y  
CONFLICTS W I T H  A DECISION O F  ANOTHER DISTRICT 
COURT O F  APPEAL W I T H  RESPECT TO THE ISSUE O F  
THE SCOPE OF A RESTRICTED CONSENT SEARCH, SO 
AS TO VEST JURISDICTION W I T H  THE SUPREME 
COURT. 

The Supreme Cour t  must  l o o k  a t  t h e  d e c i s i o n s  of  t h e  C o u r t s ,  

r a t h e r  t h a n  a t  t h e  c o n f l i c t  i n  t h e  o p i n i o n s  o f  t h e  C o u r t s ,  t o  

d e t e r m i n e  t h e  p r e s e n c e  o r  a b s e n c e  o f  c o n f l i c t  n e c e s s a r y  f o r  

N i e m a n n  v. N i e m a n n ,  312 So.2d 733  ------- -------- j u r i s d i c t i o n a l  r e v i e w .  

( F l a . 1 9 7 5 ) ,  J e n k i n s  v. S t a t e ,  385 So.2d 1356 ( F l a . 1 9 8 0 ) .  

A s  t h e  C o u r t  s t a t ed  i n  G i b s o n  v. M a l o n e y ,  2 3 1  So.2d 8 2 3  

( F l a .  1970)  : 

"...It i s  c o n f l i c t  o f  d e c i s i o n s  n o t  c o n f l i c t  
o f  o p i n i o n s  o r  r e a s o n s  t h a t  s u p p l i e s  
j u r i s d i c t i o n  f o r  review by  c e r t i o r a r i  Gibson 
a t  p .  823. 

I n  t h e  case --- s u b  I u d i c e ,  ----- t h e  D i s t r i c t  C o u r t  i n  a n a l y z i n g  

w h e t h e r  a p p e l l a n t ' s  c o n s e n t  t o  l o o k  i n  t h e  t r u n k  o f  t h e  car  

i n c l u d e d  c o n s e n t  t o  open and s e a r c h  t h e  locked  s u i t c a s e  found i n  

t h e  t r u n k  c i t e d  t o  - Wargin, s u p r a ,  as r e l i e d  upon by t h e  S t a t e  f o r  

t h e  p r o p o s i t i o n  t h a t  a c o n s e n t  t o  s e a r c h  e n c o m p a s s e s  a l l  

c o n t a i n e r s  f o u n d  d u r i n g  t h e  s e a r c h ,  e x t e n d i n g  

U n i t e d  S t a t e s  v.  R o s s  1 0 2  S .C t .  2 1 5 7 ( 1 9 8 2 )  t o  c o n s e n s u a l  

s e a r c h e s .  The C o u r t  a l s o  c i t e d  t o  -------------- S t a t e  v. Fuksman,  468  So.2d 

1067 ( F l a . 3 d  1 9 8 5 )  f o r  i t s  h o l d i n g  t h a t  R o s s ,  ----- s u p r a ,  d i d  n o t  - 
6 



a p p l y  t o  c o n s e n s u a l  searches. I n  d i s c u s s i n g  t h e  s c o p e  o f  a 

c o n s e n t  search  t h e  C o u r t  m a d e  a f u r t h e r  c o m p a r i s o n  o f  t h e  t w o  

c i t ed  cases, Wargin and Fuksman, s u p r a  s t a t i n g  t h a t :  

". . .We a g r e e  w i t h  t h e  a n a l y s i s  o f  --- Fuksman". 
W e l l s  a t  p .  1837. 

If t h e r e  i s  a c o n f l i c t  a s  c o n t e n d e d  b y  P e t i t i o n e r ,  t h e  

c o n f l i c t  ar ises  between -- Wargin and --- Fuksman, sup ra .  The i s s u e  t o  

be  d e c i d e d  f rom a p e t i t i o n  f o r  c o n f l i c t  r e v i e w  i s  whe the r  t h e r e  

i s  e x p r e s s  and d i r e c t  c o n f l i c t  i n  t h e  d e c i s i o n  of  t h e  D i s t r i c t  

Court  t h a t  i s  b e f o r e  t h e  Supreme Court  f o r  r e v i e w ,  n o t  whe the r  

t h e r e  i s  c o n f l i c t  i n  a p r i o r  w r i t t e n  o p i n i o n  now c i t e d  f o r  

a u t h o r i t y  Dodi  P u b l i s h i n g  Company v. E d i t o r i a l  A m e r i c a ,  385 

So.2d. 1369  ( F l a . 1 9 8 0 ) .  N e i t h e r  ------ Wargin  n o r  ------- Fuksman a re  b e f o r e  

t h e  Cour t  f o r  review. 
II) 

A d d i t i o n a l l y ,  t h e  r e q u i r e d  e x p r e s s  a n d  d i r e c t  c o n f l i c t  

mandated F l o r i d a  C o n s t i t u t i o n  i s  n o t  p r e s e n t  due t o  t h e  fact  t h a t  

S t a t e  v. Wargin, - s u p r a ,  w h i l e  expanding  t h e  p e r m i s s i b l e  scope  of  

a consen t  search, r e c o g n i z e s  t h e  d e f e n d a n t ' s  a b i l i t y  t o  l i m i t  t h e  

p e r m i s s i b l e  scope  of  t h e  consen t  search. I n  t h e  i n s t a n t  case, 

t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l ,  a l s o  r e c o g n i z i n g  t h e  

d e f e n d a n t ' s  a b i l i t y  t o  l i m i t  t h e  p e r m i s s i b l e  scope  of  t h e  consen t  

search, h e l d  t h a t  t h e  d e f e n d a n t  had l i m i t e d  h i s  consen t  t o  search 

t h e r e b y  l i m i t i n g  t h e  p e r m i s s i b l e  scope  of  t h e  s e a r c h  t o  t h e  t r u n k  

of  t h e  vehicle .  
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CONCLUSION 

T h i s  Cour t  may o n l y  review a d e c i s i o n  o f  a D i s t r i c t  Court  of 

Appeal t h a t  e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  a d e c i s i o n  of  

a n o t h e r  D i s t r i c t  Court  o f  Appeal on  t h e  s a m e  q u e s t i o n  of  l a w .  I n  

t h e  a b s e n c e  of  t h e  r e q u i s i t e  c o n f l i c t  m a n d a t e d  b y  t h e  F l o r i d a  

C o n s t i t u t i o n ,  t h e  C o u r t  h a s  no  j u r i s d i c t i o n  f o r  r e v i e w .  The 

c o n f l i c t  n e c e s s a r y  t o  c o n f e r  j u r i s d i c t i o n  i s  n o t  p r e s e n t  i n  t h e  

i n s t a n t  case t h e r e f o r e  t h i s  Court  shou ld  d e c l i n e  r e v i e w .  
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