
LOUIS 0. FROST, JR. 
PUBLIC DEFENDER 

OFFICE OF 

PUBLIC DEFENDER 6 
PLEASE REPLY TO: 

FOURTH JUDICIAL CIRCUIT OF FLORIDA ;i)V 1 8 
Duval County - 

Off i c e  
November 1 4 ,  19 86:;:; 

The Honorable P a r k e r  L e e  McDonald 
J u s t i c e ,  Supreme Cour t  o f  F l o r i d a  
Supreme Cour t  B u i l d i n g  
T a l l a h a s s e e ,  FL 32301 

R e :  Proposed S e n t e n c i n g  G u i d e l i n e s  Changes 

Dear J u s t i c e  McDonald: 

W e  have reviewed t h e  recommended changes i n  t h e  s e n t e n c i n g  
g u i d e l i n e s  which were r e c e n t l y  p u b l i s h e d  i n  t h e  November 1, 
1986, e d i t i o n  o f  t h e  F l o r i d a  ~ a r  N e w s .  W e  f e e l  it n e c e s s a r y  
t o  respond t o  t h e  proposed changes a s  t h e y  r e l a t e  t o  " v i c t i m  
i n j u r y "  and t h e  r e l a t i o n s h i p  between t h e  " H a b i t u a l  Of fender  Act"  
and t h e  s e n t e n c i n g  g u i d e l i n e s .  

VICTIM I N J U R Y  

The " v i c t i m  i n j u r y "  p r o p o s a l  would a p p e a r  t o  a l l o w  m u l t i p l e  
s c o r i n g  o f  v i c t i m  i n j u r y  f o r  a  s i n g l e  v i c t i m  i f  t h e r e  a r e  
m u l t i p l e  o f f e n s e s  a l l e g e d .  I t  i s  a l s o  u n c l e a r  a s  t o  t h e  manner 
i n  which v i c t i m  i n j u r y  s h o u l d  be s c o r e d  when t h e r e  a r e  m u l t i p l e  
v i c t i m s ,  a r i s i n g  o u t  o f  a  s i n g l e  c r i m i n a l  e p i s o d e .  

For example, i n  a n  i n s t a n c e  i n  which a  s e x u a l  b a t t e r y  
o c c u r s  d u r i n g  t h e  commission o f  a  b u r g l a r y ,  a n  i n d i v i d u a l  i s  
normal ly  charged  w i t h  two s e p a r a t e  o f f e n s e s  ( " b u r g l a r y  w i t h  a n  
a s s a u l t "  and " s e x u a l  b a t t e r y " ) .  I f  t h e r e  i s  v i c t i m  i n j u r y  
r e s u l t i n g  from t h e  s e x u a l  b a t t e r y ,  t h e  proposed changes would 
appear  t o  a l l o w  s c o r i n g  t h a t  i n j u r y  t w i c e ,  one t i m e  e a c h  f o r  t h e  
b u r g l a r y  o f f e n s e  and t h e  s e x u a l  b a t t e r y  o f f e n s e .  

W e  f e e l  t h a t  v i c t i m  i n j u r y  shou ld  be s c o r e d  o n l y  once f o r  
a  v i c t i m ' s  i n j u r y  r e s u l t i n g  from a  s i n g l e  c r i m i n a l  e p i s o d e ,  
r e g a r d l e s s  o f  t h e  number o f  o f f e n s e s  f o r  which a  d e f e n d a n t  i s  
c o n v i c t e d  a s  a  r e s u l t  o f  t h a t  e p i s o d e .  A d d i t i o n a l l y ,  w e  f e e l  it 
would a l s o  be a p p r o p r i a t e  f o r  v i c t i m  i n j u r y  t o  be s c o r e d  f o r  
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each  v i c t i m  i n j u r e d  d u r i n g  a  c r i m i n a l  e p i s o d e .  T h e r e f o r e ,  w e  
propose  t h a t  t h e  changes be amended t o  r e a d :  "Vic t im i n j u r y  may 
be s c o r e d  f o r  e a c h  v i c t i m  i n j u r e d  d u r i n g  a  c r i m i n a l  e p i s o d e  o r  
t r a n s a c t i o n .  

HABITUAL OFFENDER STATUS 

W e  have  g r e a t  d i f f i c u l t y  w i t h  t h e  a p p a r e n t  purpose  and 
i n t e n t  o f  t h e  recommended change i n  t h e  g u i d e l i n e s  a s  t h e y  
r e l a t e  t o  t h e  H a b i t u a l  Of fender  Act .  

Our e x p e r i e n c e  i n  t h e  c r i m i n a l  j u s t i c e  sys tem h a s  shown u s  
t h a t  a  v e r y  h i g h  p e r c e n t a g e  o f  f e l o n y  o f f e n d e r s  have a t  l e a s t  
one f e l o n y  c o n v i c t i o n  o r  p r i s o n  s e n t e n c e  r e l e a s e  w i t h i n  t h e  
p r e v i o u s  f i v e  y e a r s .  The c a s e  law r e l a t i n g  t o  t h e  H a b i t u a l  
Offender  Act shows t h a t  t h e r e  i s  v e r y  l i t t l e  gu idance  from t h e  
a p p e l l a t e  c o u r t s  a s  t o  what c o n s t i t u t e s  a  s u f f i c i e n t  f a c t u a l  
b a s i s  t o  j u s t i f y  imposing an  ex tended  t e r m  f o r  " p r o t e c t i o n  o f  
t h e  p u b l i c . "  Accord ing ly ,  t r i a l  c o u r t s  u s u a l l y  b a s e  t h e i r  
d e t e r m i n a t i o n  t h a t  a  d e f e n d a n t  q u a l i f i e s  f o r  H a b i t u a l  Of fender  
t r e a t m e n t  s o l e l y  upon t h e  i n d i v i d u a l ' s  p r i o r  r e c o r d .  

Defendants  who f a l l  w i t h i n  even t h e  l o w e s t  g u i d e l i n e s  
r a n g e s  t y p i c a l l y  w i l l  s a t i s f y  t h e  H a b i t u a l  Of fender  A c t ' s  
c r i t e r i a  a s  t o  p r i o r  r e c o r d .  I f  t h e  proposed changes  a r e  
adop ted ,  t h e y  w i l l  e f f e c t i v e l y  do away w i t h  g u i d e l i n e s  f o r  a  
g r e a t  number o f  f e l o n y  d e f e n d a n t s .  W e  canno t  b e l i e v e  t h a t  such  
a  r e s u l t  i s  c o n s i s t e n t  w i t h  t h e  o r i g i n a l  i n t e n t  and purpose  o f  
t h e  g u i d e l i n e s ,  s i n c e  a  l a r g e  f a c t o r  c o n s i d e r e d  i n  d e t e r m i n i n g  
presumpt ive  s e n t e n c i n g  r a n g e s  i s  p r i o r  r e c o r d .  

W e  a g r e e ,  f o r  t h e  most p a r t ,  w i t h  t h e  F l o r i d a  Supreme 
C o u r t ' s  r e c e n t  d e c i s i o n  i n  whi tehead v .  S t a t e  o f  F l o r i d a ,  11 
F.L.W. 553 (October  31, 1 9 8 6 ) ,  w i t h  r e q a r d  t o  i t s  d e t e r m i n a t i o n  
t h a t  t h e  p r o v i s i o n s  o f -  t h e  ~ a b i t u a l  o f f e n d e r  Act canno t  o p e r a t e  
a s  a n  a l t e r n a t i v e  t o  g u i d e l i n e s  s e n t e n c i n g .  The o p i n i o n  i s  w e l l  
r easoned  on t h a t  p o i n t .  

W e  do  t a k e  i s s u e ,  however, t o  t h e  a p p a r e n t  d ic tum i n  
Whitehead t o  t h e  e f f e c t  t h a t  t h e r e  no l o n g e r  is  r e a s o n  f o r  
t h e  H a b i t u a l  Of fender  Act t o  e x i s t .  W e  b e l i e v e  t h a t  t h e  
H a b i t u a l  Of fender  Act i s  s t i l l  v i a b l e  (and s h o u l d  be u t i l i z e d )  
i n  t h o s e  i n s t a n c e s  i n  which t h e  presumpt ive  g u i d e l i n e s  r ange  i n  
a  p a r t i c u l a r  c a s e  exceeds  t h e  t o t a l  s t a t u t o r y  maximums f o r  t h e  
o f f e n s e s  charged.  I n  such an  i n s t a n c e ,  a n  ex tended  t e r m  can  be 
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s o u g h t  u n d e r  t h e  Act  t o  impose a  s e n t e n c e  w i t h i n  t h e  p r e s u m p t i v e  
g u i d e l i n e s  r a n g e .  Such a n  i n t e r p r e t a t i o n  would be c o n s i s t e n t  
w i t h  b o t h  t h e  g u i d e l i n e s  s y s t e m  and  t h e  H a b i t u a l  O f f e n d e r  Ac t ,  
s i n c e  a n  i n d i v i d u a l  whose g u i d e l i n e s  r a n g e  e x c e e d s  t h e  s t a t u t o r y  
maximum would, i n  most  i n s t a n c e s ,  a l m o s t  c e r t a i n l y  f a l l  w i t h i n  
a n y o n e ' s  i n t e r p r e t a t i o n  o f  a n  i n d i v i d u a l  f o r  whom a n  e x t e n d e d  
t e r m  i s  n e c e s s a r y  f o r  p r o t e c t i o n  o f  t h e  p u b l i c .  

W e  a p p r e c i a t e  t h i s  o p p o r t u n i t y  t o  r e s p o n d  t o  t h e  p roposed  
g u i d e l i n e s  changes .  

S i n c e r e l y  , 

C h a r l e s  G.  C o f e r  
C i r c u i t  C o u r t  C o o r d i n a t o r  

,tbuM4 
W i l l i a m  P. White 
C h i e f  A s s i s t a n t  P u b l i c  Defender  

Ann E. F i n n e l l  
C i r c u i t  C o u r t  C o o r d i n a t o r  

CGC: s b h  


