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ARGUMENT AND REBUTTAL 

THE TRIAL COURT ERRED BY ITS 
REFUSAL TO EXCUSE CERTAIN JURORS 
FOR CAUSE AND TO GRANT THE DE- 
FENDANT ADDITIONAL PEREMPTORY 
CHALLENGES, THEREBY A B R I D G I N G  
THE DEFENDANT'S RIGHT TO PER- 
EMPTORY CHALLENGES. 

The Appe l l an t  h a s  c l e a r l y  demonst ra ted  t h a t  t h e  j u r o r s  

d i s c u s s e d  i n  h i s  f i r s t  p o i n t  on appea l  had s tates  o f  mind r e g a r d i n g  

t h e  g u i l t  o r  innocence  o f  t h e  Defendant ,  t h e  Defendant  h i m s e l f ,  and 

t h e  case t h a t  would p r even t  them from a c t i n g  w i t h  i m p a r t i a l i t y .  

S e c t i o n  913.03 ( l o ) ,  --  F l a .  S t a t .  (1970) .  

The Appe l lee  a rgues  t h a t  Defendan t ' s  so le  b a s i s  f o r  

c h a l l e n g i n g  j u r o r s  WOODRUFF and Y I  w a s  t h e i r  concern f o r  b u s i n e s s  

and economic ha rd sh ip .  (B r i e f  o f  Appe l lee ,  p. 2 5 ) .  The Appe l l an t  

cha l l anged  M r .  Y i  on t h e  b a s i s  o f  t h e  s t a t e  o f  mind c r e a t e d  by 

t h e s e  concerns .  A t  t r i a l ,  t h e  S t a t e  unders tood  t h i s  and n o t e d  i t s  

concern  as w e l l ,  w i t h  M r .  Y i ' s  s t a t e  o f  mind due t o  t h e  "tremendous 

l o s s  o f  money" h e  would s u f f e r  i f  c a l l e d  upon t o  s e r v e .  (R.  6 5 8 ) .  

A s  w i t h  M r .  Y i ,  obv ious ly ,  i f  an i n d i v i d u a l  s ta tes  h e  

would "be  broke"  i f  t h e  t r i a l  con t i nued  through t h e  fo l l owing  week, 

t h e  j u r o r  is  n o t  go ing  t o  have a  s t a t e  o f  mind conducive t o  impar- 

t i a l i t y .  

The S t a t e  i n  i t s  B r i e f  has  over looked  S i n a e r  v. S t a t e ,  109 

So. 2d 7  ( F l a .  1959 ) ,  c i t e d  by Appe l l an t  i n  h i s  I n i t i a l  B r i e f  which 

s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  f a c t  t h a t  a  j u r o r  s t a t e s  h e  w i l l  



fo l low t h e  law n o t w i t h s t a n d i n g  an  op in ion  e n t e r t a i n e d ,  w i l l  - n o t  

r ende r  him competent i f  i t  o the rw i se  appea r s  t h a t  h i s  formed 

op in ion  i s  o f  such a f i x e d  and s e t t l e d  n a t u r e  a s  n o t  r e a d i l y  t o  

y i e l d  t o  t h e  ev idence .  The f a c t  t h a t  Mor s t a t e d  t h a t  h e  b e l i e v e s  

someone can b e  l e g a l l y  i n s a n e  does n o t  r ende r  him competent  a s  a 

j u r o r  where h e  had  formed such an  op in ion  a s  d e s c r i b e d  i n  S inge r .  

The d i a l o g u e  c i t e d  by t h e  S t a t e  i n  i t s  B r i e f  (from 

R. 431) c l e a r l y  demons t ra tes  Mor's f i x e d  op in ions  r e g a r d i n g  sen- 

t e n c i n g  a s  w e l l .  Mor's r a i s i n g  o f  h i s  hand when asked who b e l i e v e s  

t h a t  when a pe rson  i s  c o n v i c t e d  o f  f i r s t  degree  murder,  dea th  is  t h e  

on ly  pena l ty ,  r e v e a l e d  h i s  t r u e  t hough t s  on t h e  i s s u e .  H e  a l s o  ex- 

p r e s s e d  concern  abou t  hav ing  t o  "pay" f o r  o t h e r  p e o p l e ' s  mis takes .  

a J u r o r  Lopez s p e c i f i c a l l y  s t a t e d  t h a t  h e  would b e  t h ink -  

i n g  t h a t  t h e  Defendant  would b e  g e t t i n g  o u t  sometime i n  t h e  f u t u r e  

and t h a t  would probably  p r e v e n t  him from fo l l owing  t h e  C o u r t ' s  i n -  

s t r u c t i o n s .  (R.  405-4081. The S t a t e  would have t h i s  Cour t  look t o  

form o v e r  s u b s t a n c e  by p i c k i n g  a t  t h e  words used by de f ense  counse l  

i n  h i s  o b j e c t i o n  and s t a t i n g  t h a t  t h e  Defendant  r a i s e s  d i f f e r e n t  

ground i n  h i s  appea l .  J u r o r  Tedder (who was excused f o r  c ause )  

answered de f ense  c o u n s e l ' s  q u e s t i o n  abou t  whether  he  c o u l d  fo l l ow  

t h e  C o u r t ' s  i n s a n i t y  i n s t r u c t i o n s  o r  b e  unable  t o ,  due t o  h i s  own 

views, by s t a t i n g  t h a t  h e  would b e  b o t h e r e d  by t h o s e  t h i n g s .  (R.  

405-408). The de f ense  a t t o r n e y  moved t o  s t r i k e  Lopez f o r  c ause  

because  h e  had t h e  same views a s  Tedder.  (T. 4 4 1 ) .  I n  f a c t ,  t h e  

de f ense  d i d  r a i s e  t h e  grounds a rgued  h e r e i n  and t h e  S t a t e  i s  

a mincing words. 



• I n  H i l l  v. S t a t e ,  477 So. 2d 553 ( F l a .  1 9 8 5 ) ,  t h i s  

Cour t  r e i t e r a t e d  t h e  tes t  f o r  de te rmin ing  j u r o r  competency : 

. . . whether  t h e  j u r o r  can l a y  a s i d e  any 
b i a s  o r  p r e j u d i c e  and r ende r  h i s  v e r d i c t  
s o l e l y  upon t h e  ev idence  p r e s e n t e d  and t h e  
i n s t r u c t i o n s  on t h e  law given t o  him by t h e  
Cour t .  Lusk v. S t a t e ,  446 So. 2d 1038, 1049 
( F l a . )  cert  den ied  U S ,  105 S. C t .  
229, 8 3 r ~ d .  158 (1984) .  

I n  o r d e r  t o  app ly  t h e  fo r ego ing  tes t  t h e  t r i a l  c o u r t s  

a r e  t o  u se  t h e  r u l e  se t  f o r t h  i n  S inge r  v. S t a t e ,  109 So. 2d 7, 

I f  t h e r e  i s  a  b a s i s  f o r  any r ea sonab l e  doubt  
a s  t o  any j u r o r ' s  p o s s e s s i n g  t h a t  s t a t e  of  
mind which w i l l  e n a b l e  him t o  r ende r  an  i m -  
p a r t i a l  v e r d i c t  based  s o l e l y  on t h e  e v i d e n c e ,  
submi t t ed  and t h e  law announced a t  t h e  t r i a l ( , )  
h e  shou ld  b e  excused on motion o f  a  p a r t y ,  o r  
by ( t h e )  c o u r t  on i t s  own motion. (C i t ed  i n  
H i l l ,  p. 555 ) .  - 

H i l l  no t ed  t h e  concern ove r  t h e  i n t e g r i t y  o f  j u r i e s  by 

c i t i n g  e a r l i e r  c a s e s  dec ided  by t h i s  Cour t  wherein  t h e  Cour t  h e l d  

t h a t  " j u r o r s  shou ld  i f  p o s s i b l e  b e  n o t  on ly  i m p a r t i a l ,  b u t  beyond 

even t h e  s u s p i c i o n  of  p a r t i a l i t y , "  O'Connor v. S t a t e ,  9  F l a .  215, 

2 2 2   la. 1860) ;  and t h a t  " i f  t h e r e  i s  a  doubt  a s  t o  t h e  j u r o r ' s  

s e n s e  of  f a i r n e s s  o r  h i s  mental  i n t e g r i t y ,  he  shou ld  b e  excused."  

Johnson v. Reynolds, 97 F l a .  591, 598, 1 2 1  So. 793, 796  la. 1929) .  

I n  l i g h t  of  t h e  p r o s p e c t i v e  j u r o r s '  problems w i t h  t h e  

l e g a l  de fense  o f  i n s a n i t y  and fo l lowing  t h e  C o u r t ' s  i n s t r u c t i o n s ,  

it  cannot  b e  s a i d  t h a t  t h e r e  i s  no r ea sonab l e  doubt  a s  t o  t h e  

j u r o r s  ' (who were s t r i c k e n  pe rempto r i l y  a f t e r  t h e  C o u r t ' s  r e f u s a l s  

t o  s t r i k e  f o r  cause)  pos se s s ing  t h e  r e q u i s i t e  s t a t e  of  mind t o  

• s e r v e .  They d i d  n o t .  



e The S t a t e  u rges  t h i s  Cour t  t o  r e c o n s i d e r  a  ha rmless  

e r r o r  a n a l y s i s ,  c i t i n g  R ive r s  v. S t a t e ,  458 So. 2d 762 ( F l a .  1 9 8 4 ) ,  

a  case which was dec ided  p r i o r  t o  H i l l .  R ive r s  i s  e a s i l y  d i s t i n -  

g u i s h a b l e  from t h e  c a s e  a t  b a r .  I n  R i v e r s  t h e  o b j e c t i o n  was t h e  

Cour t  s r e f u s a l  t o  p e r m i t  backs  t r i k i n g .  However, t h e  e r r o r  w a s  

n o t  p r e s e r v e d  s i n c e  t h e  de f ense  d i d  n o t  t h e r e a f t e r  a t t e m p t  t o  

b a c k s t r i k e .  A d d i t i o n a l l y ,  R ive r s  d e a l t  w i t h  t h e  non-compliance 

w i t h  t h e  F l o r i d a  Rules o f  C r imina l  Procedure  which was h e l d  under 

t h e  c i rcumstances  n o t e d  above t o  b e  ha rmless .  

I n  H i l l ,  a s  i n  t h e  c a s e  a t  b a r ,  t h e  c h a l l e n g e  was s t a t u -  

t o r y  and c o n s t i t u t i o n a l .  I n  t h e  case a t  b a r ,  t h e  de f ense  r an  o u t  

o f  peremptory c h a l l e n g e s  and r e q u e s t e d  more which was den i ed  by 

t h e  t r i a l  c o u r t .  The e r r o r  w a s  p r e s e r v e d  f o r  appea l  and n o t  

ha rmless .  I n  H i l l ,  t h i s  Cour t  h e l d :  

W e  f i n d  t h a t  such e r r o r  canno t  b e  ha rmless  
because  it a b r i d g e d  A p p e l l a n t ' s  r i g h t  t o  
peremptory c h a l l e n g e s  by r educ ing  t h e  number 
o f  t h o s e  c h a l l e n g e s  a v a i l a b l e  t o  him. 

I t  is  r e s p e c t f u l l y  submi t t ed  t h a t  t h i s  c ause  s h o u l d  b e  

remanded f o r  a new t r i a l .  



THE MISLEADING J U R Y  INSTRUCTION 
ON EXCUSABLE H O M I C I D E  DEPRIVED 
DEFENDANT OF DUE PROCESS AND A 
FAIR TRIAL,  AS GUARANTEED BY THE 
F I F T H  AND FOURTEENTH AMENDMENTS 
TO THE CONSTITUTION O F  THE U N I T E D  
STATES, AND ARTICLE I ,  SECTION 9 ,  
OF THE CONSTITUTION OF THE STATE 
OF FLORIDA. 

The Defendant and S t a t e  d i d  a g r e e  t h a t  t h e  excusab le  

homicide i n s t r u c t i o n  should  be  read  t o  t h e  ju ry .  ( R .  1300) . The 

S t a t e  cannot  now argue  a f t e r  a g r e e i n g  a t  t r i a l  t h a t  t h e  man- 

s l a u g h t e r  i n s t r u c t i o n  should  be  read ,  t h a t  t h e r e  was no evidence 

t o  suppor t  same. 

I n  t h e  n o t e  n e x t  t o  t h e  Standard Ju ry  I n s t r u c t i o n  on 

excusab le  homicide a t  page 76 o f  t h e  F l o r i d a  S tandard  J u r y  In-  

a s t r u c t i o n s  i n  Cr imina l  Cases ,  it s a y s ,  "g ive  1, 2 ,  - o r  3  a s  a p p l i -  

c a b l e . "  The i n s t r u c t i o n  was n o t  read  a s  t h e  n o t e  i n d i c a t e s  ( o r  

F. S. 782.03), i n  t h e  d i s j u n c t i v e .  

While Murray v. S t a t e ,  491 So. 2d 1120  la. 1986) 

c i t e d  by t h e  S t a t e  s t a n d s  f o r  t h e  g e n e r a l  p r o p o s i t i o n  t h a t  ju ry  

i n s t r u c t i o n s  must be  s p e c i f i c a l l y  o b j e c t e d  t o  i n  o r d e r  t o  be  

p rope r ly  p re se rved  f o r  a p p e l l a t e  review, t h e  i n s t r u c t i o n  i n  Murray 

r a i s e d  a  d i f f e r e n t  i s s u e .  The i s s u e  i n  Murray was t h e  g i v i n g  of  

an i n s t r u c t i o n  on a t t empted  manslaughter .  The Defendant ' s  pos i -  

t i o n  was t h a t  such a  crime d i d  n o t  e x i s t .  Th is  Court  found t h a t  

a t t empted  manslaughter  ha s  long  been recognized a s  a  cr ime i n  

F l o r i d a ,  s o  an o b j e c t i o n  was r equ i r ed .  The c a s e  o f  S t e i n h o r s t  

v. S t a t e ,  412 So. 2d 332 ( F l a .  1982) ,  s t a n d s  f o r  t h e  g e n e r a l  prop- 

o s i t i o n  t h a t  o b j e c t i o n s  a r e  necessary  f o r  a p p e l l a t e  purposes excep t  

i n  t h e  c a s e  o f  fundamental  error. 



The T h i r d  D i s t r i c t  Cour t  o f  Appeal h a s  determined t h a t  

an i d e n t i c a l  j u ry  i n s t r u c t i o n  ( t o  t h e  one g iven i n  t h e  c a s e  a t  

b a r )  was mi s l ead ing  and cou ld  n o t  be  cons ide r ed  ha rmless .  Pa rke r  

v. S t a t e ,  495 So. 2d 1203  la.. 3d DCA, 1986) cer t  den  la. S .  C t .  

Case No. 69,664 (Feb. 13 ,  198.7).  

The t r i a l  c o u r t  b reached  i t s  duty  t o  p rope r ly  i n s t r u c t  

t h e  ju ry  on t h e  law a p p l i c a b l e  t o  t h e  Defendan t ' s  de fense .  The 

Defendan t ' s  s t a t e m e n t  a s  d i s c u s s e d  i n  h i s  I n i t i a l  B r i e f  a t  page 

34 p rov ided  t h e  ev idence  t o  s u p p o r t  t h e  excusab l e  homicide i n -  

s t r u c t i o n .  I t  shou ld  t h e r e f o r e  have been r e a d  p r o p e r l y  s o  a s  n o t  

t o  mis lead  t h e  j u ry .  The f a i l u r e  t o  do s o  c o n s t i t u t e d  fundamental  

e r r o r .  



THE TRIAL COURT ERRED BY THE 
ADMISSION OF RANK HEARSAY I N  THE 
FORM OF AN ALLEGED " D Y I N G  DECLARA- 
T I O N "  AND A "911 POLICE TAPE RECORD- 
ING" THEREBY DEPRIVING THE DEFENDANT 
OF A FAIR AND IMPARTIAL TRIAL, AND 
HIS RIGHT OF CONFRONTATION AS GUARAN- 
TEED UNDER THE U N I T E D  STATES CONSTI- 
TUTION AND THE FLORIDA CONSTITUTION. 

A t  t r i a l ,  t h e  de f ense  o b j e c t e d  t o  t h e  admiss ion o f  t h e  

911 t a p e  on t h e  b a s i s  o f  r e l evance ,  t h a t  it d i d  n o t  prove a m a t -  

e r i a l  f a c t ,  t h a t  it  w a s  n o t  a p r o p e r  b u s i n e s s  r e c o r d ,  and t h a t  

one o f  t h e  p r o v i d e r s  o f  t h e  i n fo rma t ion  w a s  someone n o t  invo lved  

i n  t h e  r e g u l a r  c o u r s e  o f  b u s i n e s s .  (R .  944) . Defense counse l  

a l s o  o b j e c t e d  on t h e  b a s i s  t h a t  t h e  v o i c e  i d e n t i f i c a t i o n  by REGINA 

BERGER was unduly s u g g e s t i v e .  (R .  954) . F u r t h e r  o b j e c t i o n s  made 

w e r e  r e l evancy ,  h e a r s a y ,  it does n o t  f a l l  w i t h i n  t h e  b u s i n e s s  r e c o r d  

excep t i on ,  and it i s  h i g h l y  s u g g e s t i v e .  (R .  9 5 4 ) .  

The Cour t  found " S t a t e  v. Washington" t o  b e  " p e r s u a s i v e "  

and a l lowed " t h a t  p r e d i c a t e .  " (R .  956) . The Cour t  found t h e  911 

t a p e  t o  b e  an excep t i on  t o  t h e  hea r s ay  r u l e  and r e l e v a n t  t o  i d e n t i -  

f i c a t i o n .  ( R .  9 5 6 ) .  The Cour t  no t ed  t h e r e  w e r e  no  F l o r i d a  cases 

on t h e  a d m i s s i b i l i t y  o f  911 t a p e s .  (R.  956 ) .  The Washington case 

r e l i e d  upon by t h e  t r i a l  judge w a s  S t a t e  o f  Washington v. Rupe, 683 

P. 2d 571  (Wash. 1984 en banc)  , c i t e d  by Appe l l an t  a t  page 40 o f  

h i s  B r i e f .  Appe l l an t  d i s t i n g u i s h e d  t h e  fo r ego ing  case from t h e  

c a s e  a t  b a r  a t  page 4 1  of  h i s  I n i t i a l  B r i e f .  The Cour t  i n  Washing- 

t on  d i d  f i n d  t h a t  t h e  t a p e  might  have been p r e j u d i c i a l  t o  t h e  pen- -- 

a l t y  phase  and remanded f o r  a new s e n t e n c i n g  h e a r i n g  w i t h o u t  t h e  



a j u ry  h e a r i n g  t h e  . t ape .  The S t a t e  relies on t h e  Washington c a s e  

i n  i t s  B r i e f  a t  page 4 4 .  I n  t h e  very  l e a s t ,  a new p e n a l t y  phase  

w i t h  a j u ry  which h a s  n o t  hea rd  the t a p e  shou ld  b e  conducted. 



THE TRIAL COURT ABANDONED ITS DUTY 
TO SCRUPULOUSLY GUARD THE RIGHTS OF 
THE DEFENDANT WHEN I T  D E N I E D  DEFEN- 
DANT'S MOTION FOR MISTRIAL AFTER 
THE PROSECUTOR REFERRED TO DEFENSE 
COUNSEL AS "UNPROFESSIONAL" AND 
"UNETHICAL" I N  FRONT OF THE J U R Y .  

While t h e  S t a t e  a s s e r t s  i n  i t s  B r i e f  a t  page 45 t h a t  

t h e  Defendant  d e l e t e d  t h e  "most e x c i t i n g  p o r t i o n s  o f  t h e  argument 

on h i s  motion f o r  m i s t r i a l , "  it shou ld  b e  no t ed  t h a t  t h i s  " e x c i t e -  

ment occu r r ed  o u t s i d e  o f  t h e  p r e sence  o f  t h e  j u r y ,  n o t  i n  f r o n t  o f  

t h e  j u ry  a s  d i d  t h e  p r o s e c u t o r ' s  remarks t h a t  de f ense  c o u n s e l ' s  

comment was u n p r o f e s s i o n a l  and u n e t h i c a l .  (R. 1213 ) .  

Defense counse l  d i d  o b j e c t  t o  t h e  p r o s e c u t o r ' s  conduct  

th roughout  t h e  t r i a l  and some of  t h e s e  i n s t a n c e s  a r e  r a i s e d  i n  t h i s  

a p p e a l  a s  i n  t h i s  P o i n t  on Appeal and i n  I s s u e  V I I  where in  t h e  S t a t e  

d i s c u s s e d  a p l e a  o f f e r  o f  l i f e ,  t hen  proceeded on dea th .  

N e i t h e r  s i d e ,  i n  t h i s  wri ter 's  humble op in ion ,  were ex- 

amples o f  r e f i n e d  cour t room decorum a t  s i d e b a r .  However, t h e r e  is  

no excuse  f o r  c a l l i n g  a n o t h e r  a t t o r n e y  " u n p r o f e s s i o n a l "  and "un- 

e t h i c a l "  i n  f r o n t  o f  a  j u ry .  c e r t a i n l y  i n  t h i s  c a s e ,  such name 

c a l l i n g  was unwarranted.  The de f ense  a t t o r n e y  through a p rope r  

l e g a l  o b j e c t i o n  r a i s e d  t h e  o b j e c t i o n  t h a t  t h e  p r o s e c u t o r  had n o t  

r e a d  an e n t i r e  conc lu s ion  o f  a  w i t n e s s .  The Cour t  found Defen- 

d a n t ' s  p o s i t i o n  t o  b e  "unde r s t andab l e . "  (R.  1213) .  The S t a t e ' s  

u n c a l l e d  f o r  and h i g h l y  inflammatory remark was t h a t  t h e  de f ense  

c o u n s e l ' s  comment was u n p r o f e s s i o n a l  and u n e t h i c a l .  (R .  1213) . 



The S t a t e  i s  i n a c c u r a t e  when it r e f e r s  t o  de f ense  

c o u n s e l ' s  l e g a l  o b j e c t i o n  a s  " s a r c a s t i c . "  The Cour t  r e q u i r e d  t h e  

S t a t e  t o  r e ad  t h e  conc lu s ion  de f ense  counse l  o b j e c t e d  t o ,  h a r d l y  

making de f ense  counse l  appea r  t o  have  been s a r c a s t i c  when he  ob- 

j e c t e d .  

Even i n  i t s  B r i e f  h e r e i n ,  t h e  S t a t e  p e r s i s t s  i n  a t t empt -  

i n g  t o  t a i n t  de f ense  c o u n s e l ' s  comment by name c a l l i n g  once aga in .  

The i s s u e  h e r e i n  i s  n e i t h e r  one o f  name c a l l i n g  n o r  one 

which i s  " r i d i c u l o u s . "  I t  i s  n o t  e x c i t i n g  and humorous, b u t  s ad .  

Nothing j u s t i f i e s  t h e  S t a t e  i n  implying t o  a  j u r y  t h a t  

counse l  f o r  an accused  i s  a c t i n g  i n  any manner o t h e r  t han  an e t h i -  

c a l  and p r o f e s s i o n a l  manner. Such compla in t s  a r e  p r o p e r l y  ad- 

d r e s s e d  a t  s i d e b a r ,  o u t  o f  t h e  j u r y ' s  p resence .  Such a c c u s a t i o n s  

s e r i o u s l y  undermine t h e  r i g h t  t o  counse l  a s  gua ran t eed  by t h e  

C o n s t i t u t i o n s  o f  t h e  Uni ted  S t a t e s  and o f  t h e  S t a t e  o f  F l o r i d a .  

They f u r t h e r  i n t e r f e r e  w i t h  an accused ' s  r i g h t  t o  due p roce s s .  

Such comments canno t  b e  s a i d  t o  have  n o t  s e r i o u s l y  undermined t h e  

f a i r n e s s  o f  the t r i a l  and a  m i s t r i a l  was war ran ted .  



THE ADMISSION INTO EVIDENCE OF 
SHOCKINGLY GRUESOME POSED PHOTOS 
OF THE DECEASED ON A TABLE I N  THE 
MEDICAL EXAMINER'S OFFICE,  DEPICT- 
ING A GAPING, BLOODY KNIFE WOUND 
TO THE THROAT AND A PORTION OF A 
SURGEON'S INCISION BENEATH HER 
BREASTS MADE FOR MEDICAL THERAPY 
WAS IRRELEVANT, INFLAMMATORY, 
PREJUDICIAL,  AND DEPRIVED THE 
DEFENDANT OF A F A I R  AND IMPARTIAL 
TRIAL. 

T h e  A p p e l l a n t  w o u l d  r e s p e c t f u l l y  s t a n d  by h i s  I n i t i a l  

B r i e f  on the  above i s s u e  w i t h o u t  w a i v i n g  same. 

THE DEFENDANT WAS DENIES H I S  SIXTH 
AMENDMENT AND ARTICLE I ,  SECTION 1 6  
RIGHT TO A TRIAL BY AN IMPARTIAL 
JURY AND H I S  FOURTEENTH AMENDMENT 
RIGHT TO EQUAL PROTECTION OF THE LAWS 
WHERE THE PROSECUTOR USED PEREMPTORY 
CHALLENGES TO EXCLUDE JURORS SOLEY 
ON THE BASIS OF RACE. 

T h e  A p p e l l a n t  w o u l d  r e s p e c t f u l l y  s t a n d  by h i s  I n i t i a l  

B r i e f  on t h e  above i s s u e  w i t h o u t  w a i v i n g  s a m e .  

V I I .  

THE TRIAL COURT ERRED I N  SENTENCING 
THE DEFENDANT TO DEATH AFTER A JURY 
TRIAL WHEN PRIOR TO TRIAL THE DEFEN- 
DANT WAS OFFERED A PLEA TO L I F E  WHICH 
HE REJECTED. 

T h e  A p p e l l a n t  w o u l d  r e s p e c t f u l l y  s t a n d  b y  h i s  I n i t i a l  

B r i e f  on t h e  above i s s u e  w i t h o u t  w a i v i n g  same. 



THE POLICE MISCONDUCT IN OBTAINING 
DEFENDANT'S CONFESSION WAS A DELIB- 
ERATE ATTEMPT TO DEPRIVE DEFENDANT 
OF HIS SIXTH AMENDMENT RIGHT TO 
COUNSEL, RENDERING DEFENDANT'S CON- 
FESSION INVOLUNTARY AND INADMISSIBLE 
AT TIRAL. 

The Appellant would respectfully stand by his Initial 

Brief on the above issue without waiving same. 

THE EVIDENCE WAS INSUFFICIENT TO 
SUSTAIN DEFENDANT'S CONVICTION FOR 
ARMED BURGLARY WITH AN ASSAULT. 

The Appellant would respectfully stand by his Initial 

Brief on the above issue without waiving same. 



THE TRIAL COURT ERRED BY FINDING 
THREE AGGRAVATING FACTORS, AND 
NO STATUTORY NOR NON-STATUTORY 
M I T I G A T I N G  FACTORS. 

( R e s p e c t f u l l y  Amended) 

The HI  ell ant would r e s p e c t f u l l y  s t a n d  by h i s  B r i e f  a s  

t o  t h e  a g g r a v a t i n g  f a c t o r s .  A s  t o  t h e  m i t i g a t i n g  f a c t o r s ,  t h e  

Appe l lan t  would r e s p e c t f u l l y  a rgue  t h a t  t h e  t r i a l  c o u r t  e r r e d  by 

f a i l i n g  t o  f i n d  a t  l e a s t  one s t a t u t o r y  m i t i g a t i n g  f a c t o r  -- even 

t h e  S t a t e  conceded t h i s  t o  t h e  t r i a l  c o u r t :  

M r .  Band: Your Honor, i f  it p l e a s e  t h e  Cour t .  
W e  a r e  i n  agreement t o  a p p o i n t  (sic)  w i t h  
counse l  a s  t o  t h e  n a t u r e  o f  t h e  p s y c h o l o g i c a l  
o r  p s y c h i a t r i c  t e s t imony .  

W e  f e e l ,  however, t h e r e  i s  one a g g r a v a t i n g  
c i rcumstance ,  l i k e  one m i t i g a t i n g  c i rcumstance .  
That  i s  because  it is  n o t  l i k e  t h e  S t a t e  i s  p u t  
i n  a  p o s i t i o n  where w e  c a n ' t  double .  I d o n ' t  
t h i n k  t h e  Defendant  ough t  t o  b e  p u t  i n  a  p o s i t i o n  
where t hey  can doub le ,  t o o ,  and t h a t ' s  why t h e  
j u r y  s p e c i f i c a l l y  found i n  t h i s  c a s e  t h a t  h e  was 
n o t  i n s a n e ,  and t h e  a g g r a v a t i n g  f a c t o r ,  whether  
t h e  Defendant  a c t e d  under ext reme d u r e s s  o r  
under t h e  s u b s t a n t i a l  domination o f  a n o t h e r  
pe r son .  You know, t h e  extreme d u r e s s  counse l  
is  s u g g e s t i n g  i s  t h i s  p s y c h o l o g i c a l  problem, 
t h e  menta l  i l l n e s s .  I s u g g e s t  it f i t s  much 
b e t t e r  under t h e  m i t i g a t i n g  c i r cums t ance ,  whether  
o r  n o t  t h e  Defendant  had  t h e  c a p a c i t y  t o  appre-  
ciate t h e  c r i m i n a l i t y  o f  h i s  conduc t  o r  t o  conform 
h i s  conduct  t o  t h e  requ i rements  o f  t h e  law, t o  
conform h i s  conduct  t o  t h e  requ i rements  o f  t h e  law, 
(sic)  and whether  o r  n o t  t h a t  was s u b s t a n t i a l l y  
impa i red .  

I am n o t  going t o  a rgue  t h a t  p o i n t .  I t h i n k  t h e  
Cour t  can  l e g i t i m a t e l y  make t h a t  f i n d i n g  and s h o u l d  
make t h a t  f i n d i n g ,  b u t  I d o n ' t  t h i n k  t h e r e  a r e  two 
m i t i g a t i n g  f a c t o r s .  I am s u g g e s t i n g  t h e r e  i s  o n l y ,  
i n  f a c t ,  one m i t i g a t i n g  f a c t o r .  Tha t  t h e y  canno t  



use  t h i s  menta l  i l l n e s s ,  you know, i n  each 
and every  c a t e g o r y ,  more t h a n  one c a t e g o r y ,  
much l i k e  t h e  S t a t e  canno t  have  f e lony  murder. 
They can on ly  app ly  it t o  one. (R .  1595-1596). 

The t r i a l  c o u r t  found t h a t  t h e  Defendant  was n o t  under 

t h e  i n f l u e n c e  o f  ext reme menta l  o r  emot iona l  d i s t u r b a n c e  when 

B i r d i e  J e n k i n s  was k i l l e d .  (R .  1613 ) .  The t r i a l  c o u r t  f u r t h e r  

found no ev idence  t h a t  t h e  Defendant  d i d  n o t  unders tand  o r  appre-  

c i a t e  t h e  c r i m i n a l i t y  o f  h i s  conduc t ,  o r  t o  conform h i s  conduct  

t o  t h e  requ i rements  o f  law was s u b s t a n t i a l l y  impaired .  ( R .  1614- 

1615) .  

A s  t o  t h e  f i r s t  s t a t u t o r y  m i t i g a t i n g  f a c t o r  t h a t  t h e  

f e lony  was committed w h i l e  Defendant  was under t h e  i n f l u e n c e  of 

ext reme menta l  o r  emot iona l  d i s t u r b a n c e ,  t h e  Defendant  would s t a n d  

by h i s  I n i t i a l  B r i e f .  

A s  t o  t h e  a b i l i t y  o f  t h e  Defendant  t o  a p p r e c i a t e  t h e  

c r i m i n a l i t y  o f  h i s  conduc t ,  and t o  conform h i s  conduct  t o  t h e  

requ i rements  o f  law (was s u b s t a n t i a l l y  i m p a i r e d ) ,  t h e  Defendant  

would s t a t e  t h a t  t h e  t r i a l  c o u r t  e r r e d  by n o t  f i n d i n g  t h i s  m i t i -  

g a t i n g  f a c t o r .  

There i s  no q u e s t i o n  t h a t  t h e  Defendant  i s  a  c h r o n i c  

s c h i z o i d  pa r ano id  t y p e  a s  t e s t i f i e d  t o  by D r s .  C a s t i e l l o  and 

Reichenberg.  ( R .  1471, 1477) . D r .  C a s t i e l l o  t e s t i f i e d  a s  f o l l ows :  

Q.  Could you, pe rhaps ,  i n  a  l i t t l e  more 
d e t a i l  a s  you d i d  t h e  o t h e r  day,  
e x p l a i n  what pa r ano id  s c h i z o p h r e n i a  i s ?  

A. W e l l ,  l e t  m e  s t a r t  aga in .  Sch izophren ia  
i s  what i s  c a l l e d  a  major  menta l  d i s o r d e r ;  
namely, i t ' s  t h e  t y p e  o f  i l l n e s s  t h a t  i s  
s e v e r e  f o r  which t h e r e  i s  no c u r e  b u t  on ly  



a  r e l i e f  by means of  t h e  a n t i p s y c h o t i c  
medica t ions  and t h e  m a n i f e s t a t i o n s  of  
i l l n e s s  a r e  undue s u s p i c i o u s n e s s  and 
a c t i n g  a  f a n t a s y  l i f e  and above and t h e  
i n a b i l i t y  f o r  t h e  i n d i v i d u a l  t o  p r o p e r l y  
recognize  r e a l i t y  when h e  i s  phychot ic ,  
namely when t h e  i l l n e s s  i s  a c t i v e  and 
man i f e s t s  i t s e l f .  

Q. Is a l l  a c t i v e  pa rano id  s ch i zoph ren i a?  

A.  To some degree  o r  ano the r .  The manifes- 
t a t i o n  o f  t h e  i l l n e s s  c e r t a i n l y  would 
change o r  t e n d  t o  change from t i m e  t o  t i m e  
a c c e p t  (s ic)  i n  ve ry ,  very  ill persons  i n  
which r e g a r d l e s s  of  what it h a s  done t h e  
i l l n e s s  may remain a c u t e  sometimes f o r  
y e a r s  and y e a r s .  

Q. Is t h e r e  any q u e s t i o n  i n  your  mind t h a t  
Al ton Moore s u f f e r s  from t h i s  menta l  
d i s t u r b a n c e ?  

A.  No, t h e r e  is  n o t .  

Q.  Is t h e r e  any q u e s t i o n  i n  your  mind t h a t  Alton 
Moore ha s  s u f f e r e d  from t h i s  menta l  d i s t u r b -  
ance  f o r  a  p e r i o d  of  t ime? 

A.  No, t h e r e  i s  n o t .  

Q. Would t h a t  i n c l u d e  t h e  p e r i o d  of  t i m e  
su r rounding  t h e  e v e n t s  t h a t  h e  was 
accused o f  t h e s e  cr imes?  

A. C e r t a i n l y .  M r .  Moore had been ill a l l  h i s  
l i f e .  ( R .  1472-1473). 

D r .  C a s t i e l l o  then  s t a t e d  t h a t  t h e  Defendan t ' s  i l l n e s s  

cou ld  impa i r  t h e  Defendant ' s a b i l i t y  t o  a p p r e c i a t e  t h e  wrongf u l -  

n e s s  o f  h i s  conduct  o r  conform h i s  conduct  t o  t h e  requ i rements  o f  

law. (R.  1472 ) .  

D r .  Reichenberg t e s t i f i e d  t h a t  t h e  Defendan t ' s  c a p a c i t y  

t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  conduct  o r  t o  conform h i s  

conduct  t o  t h e  requ i rements  o f  law a r e  s u b s t a n t i a l l y  impa i red  

due t o  h i s  menta l  c o n d i t i o n .  (R .  1476) . 



There was s u f f i c i e n t  un re fu t ed  medical  tes t imony f o r  

t h e  Cour t  t o  have found a t  l e a s t  one s t a t u t o r y  m i t i g a t i n g  cir-  

cumstance, t o  w i t :  That  t h e  Defendan t ' s  c a p a c i t y  t o  a p p r e c i a t e  

t h e  c r i m i n a l i t y  o f  h i s  conduct  o r  t o  conform h i s  conduct  t o  t h e  

requirements  o f  law was s u b s t a n t i a l l y  impaired.  The f a i l u r e  of  

t h e  t r i a l  c o u r t  t o  make t h i s  f i n d i n g  was an abuse of  d i s c r e t i o n  

where t h e  un re fu t ed  medical  tes t imony suppor t ed  such a  f i n d i n g  

and where t h e  S t a t e  conceded same. 



THE DEATH PENALTY I S  CRUEL AND 
UNUSUAL PUNISHMENT UNDER THE 
EIGHTH ANDFOURTEENTH AMENDMENTS 
TO THE CONSTITUTION OF THE UNITED 
STATES. 

T h e  A p p e l l a n t  w o u l d  r e s p e c t f u l l y  s t a n d  by h i s  I n i t i a l  

B r i e f  on t h e  above i s s u e  w i t h o u t  w a i v i n g  s a m e .  

X I I .  

THE DEFENDANT D I D  NOT RECEIVE A 
F A I R  AND IMPARTIAL TRIAL DUE TO 
THE CUMULATIVE PREJUDICIAL EFFECT 
OF THE TOTALITY OF ERRORS COM- 
PLAINED OF HEREIN. 

T h e  A p p e l l a n t  w o u l d  r e s p e c t f u l l y  s t a n d  by h i s  I n i t i a l  

B r i e f  on t h e  above i s s u e  w i t h o u t  w a i v i n g  s a m e .  



CONCLUSION 

Based upon t h e  fo r ego ing  r ea sons  and a u t h o r i t i e s ,  t h e  

judgment and s e n t e n c e  shou ld  b e  vaca t ed  and t h e  cause  remanded 

f o r  a  new t r i a l .  I n  t h e  very  l e a s t ,  t h e  s e n t e n c e  o f  dea th  

shou ld  b e  vaca t ed  and t h e  cause  remanded f o r  a  r e s en t enc ing .  
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