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I .  THE RIGHT TO OWN OR ALIENATE PROPERTY I S  NOT 
AFFECTED BY SECTION 1 9 2 . 0 3 1 .  FLORIDA STATUTES. - -  - 

AND THE STATUTE I S  CONSTITU+IONAL ACCORDING TO 
A RATIONAL BASIS ANALYSIS. 

A p p e l l e e s  a r g u e  t h a t  s e c t i o n  1 9 2 . 0 3 7 ,  F l o r i d a  S t a t u t e s ,  

c r e a t e s  a  c l a s s i f i c a t i o n ,  t h a t  t h e  c l a s s i f i c a t i o n  is d i s c r i m i n a -  

t o r y ,  and  t h a t  t h e  f u n d a m e n t a l  r i g h t s  o f  A p p e l l e e s  a s  members o f  

t h a t  c l a s s  t o  own, a l i e n a t e ,  o r  p r o t e c t  t h e i r  p r o p e r t y  a r e  a f f e c t -  

e d  by t h e  s t a t u t e .  ( A p p e l l e e s '  B r i e f  a t  pp. 6 ) A p p e l l e e s  t h e n  

c o n c l u d e  t h a t  u n d e r  a  s t r i c t  s c r u t i n y  a n a l y s i s ,  t h e  s t a t u t e  f a i l s  

t o  p a s s  c o n s t i t u t i o n a l  m u s t e r .  T h i s  a r g u m e n t  is w i t h o u t  merit f o r  

s e v e r a l  r e a s o n s .  

F i r s t ,  s e c t i o n  1 9 2 . 0 3 7  d o e s  n o t  c r e a t e  a n y  u n c o n s t i t u t i o n a l  

c l a s s i f i c a t i o n .  A l l  t h i s  s t a t u t e  d o e s  is t r e a t  t i m e  s h a r e  o w n e r s  

a l i k e  a l l  o t h e r  m u l t i p l e  o w n e r s  o f  i n t e r e s t s  i n  r e a l  p r o p e r t y .  

J u s t  a s  o n e  o f  two o r  more  co-owners  may end up p a y i n g  a l l  o f  t h e  

t a x e s  on a  s i n g l e  p a r c e l  o f  r e a l  p r o p e r t y ,  s o  time s h a r e  owners  

a r e  p a y i n g  t h r o u g h  o n e  p e r s o n  who h a s  t h e  d u t y  t o  o b t a i n  payment 

f r o m  a l l  c o - o w n e r s .  T h u s ,  t h e  i d e a  t h a t  t h i s  s t a t u t e  c r e a t e s  a  

d i f f e r e n t  o r  u n c o n s t i t u t i o n a l  c l a s s  o f  p r o p e r t y  o w n e r s  i s  n o t  

c o r r e c t .  I n  f a c t ,  t h e  s t a t u t e  a t t e m p t s  t o  t r e a t  t ime s h a r e  o w n e r s  

l i k e  a l l  o t h e r  j o i n t  o w n e r s .  

S e c o n d ,  s e c t i o n  1 9 2 . 0 3 7  d o e s  n o t  a f f e c t  t h e  r i g h t s  t o  own, 

a l i e n a t e ,  o r  p r o t e c t  r e a l  p r o p e r t y .  I t  is an  a d m i n i s t r a t i v e  

s t a t u t e  and  t h e  o n l y  i n t e r e s t s  a f f e c t e d  a r e  t h e  i n t e r e s t s  i n  b e i n g  

s e p a r a t e l y  l i s t e d  on  t h e  t a x  r o l l s  and  r e c e i v i n g  an  i n d i v i d u a l i z e d  

o r  p e r s o n a l i z e d  t a x  b i l l .  T h e s e  a r e  n o t  c o n s t i t u t i o n a l  r i g h t s .  



a T h i r d ,  e v e n  a s s u m i n g  s e c t i o n  1 9 2 . 0 3 7  c o u l d  somehow b e  

c o n s t r u e d  a s  a f f e c t i n g  a  r i g h t  t o  p r o t e c t  r e a l  p r o p e r t y ,  t h e  

p r o v i s i o n s  o f  s e c t i o n s  1 9 2 . 0 3 7 ( 4 ) ,  ( 9 )  and c h a p t e r s  1 9 4  a n d  1 9 7  

p r o v i d e  ample  s a f e g u a r d s  t o  a l l o w  t i m e  s h a r e  owners  t o  p r o t e c t  

t h e i r  r e a l  p r o p e r t y  i n t e r e s t s .  Time s h a r e  owners  a r e  p r o v i d e d  t h e  

r i g h t  t o  i n d i v i d u a l l y  c o n t e s t  t h e i r  a s s e s s m e n t s  and t o  r e c e i v e  

n o t i c e  o f  t h e  a p p l i c a t i o n  f o r  a  t a x  d e e d .  T h u s ,  t i m e  s h a r e  o w n e r s  

a r e  g i v e n  t h e  same s t a t u t o r y  r i g h t s  t o  p r o t e c t  t h e i r  p r o p e r t y  a s  

a l l  o t h e r  p r o p e r t y  o w n e r s  a r e  g i v e n .  

F o u r t h ,  t h e  p r i m a r y  c a s e  on  which  A p p e l l e e s  r e l y ,  K a s s  v .  

L e w i s ,  1 0 4  So .  2d 572 ( F l a .  1 9 5 8 ) ,  is  i n a p p o s i t e  t o  t h e  i n s t a n t  

a c t i o n .  T h i s  c a s e  d o e s  n o t  h o l d  t h a t  t h e  r i g h t s  t o  own and  t o  

p r o t e c t  p r o p e r t y  a r e  f u n d a m e n t a l  r i g h t s  w a r r a n t i n g  s t r i c t  s c r u t i n y  

o f  a n y  s t a t u t e s  a f f e c t i n g  t h o s e  r i g h t s .  Kass  i n v o l v e d  a  c h a l l e n g e  

t o  a  c o m p r e h e n s i v e  s t a t u t e  c o n c e r n i n g  t h e  p l a t t i n g  o f  l a n d s  i n  

c e r t a i n  c o u n t i e s .  T h i s  c o u r t  found  t h e  s t a t u t e  u n c o n s t i t u t i o n a l  

o n  s e v e r a l  g r o u n d s  b u t  u t i l i z e d  a  r a t i o n a l  b a s i s  t e s t  and  n e v e r  

h e l d  t h a t  t h e  r i g h t s  t o  own, a l i e n a t e ,  and p r o t e c t  r e a l  p r o p e r t y  

were f u n d a m e n t a l  r i g h t s  w a r r a n t i n g  s t r i c t  s c r u t i n y  o f  a  s t a t u t e  

which  a f f e c t s  t h o s e  r i g h t s .  

F i f t h ,  t h e  method e s t a b l i s h e d  b y  t h e  s t a t u t e  f o r  c o l l e c t i n g  

a d  v a l o r e m  t a x e s  is  n o t  s u b s t a n t i a l l y  d i f f e r e n t  f r o m  o r  less  

p r o t e c t i v e  t h a n  t h e  method e s t a b l i s h e d  s t a t u t o r i l y  f o r  o t h e r  j o i n t  

p r o p e r t y  o w n e r s .  T h u s ,  t h e r e  is  n o  d i s c r i m i n a t i o n  a g a i n s t  f e e  

t i m e  s h a r e  o w n e r s  by t h e  e n a c t m e n t  and a p p l i c a t i o n  o f  s e c t i o n  



In summary, Appellees' argument as to the fundamental 

nature of the rights affected by section 192.037 and the use of 

the strict scrutiny test is erroneous. More importantly, 

Appellants' position that the statute is constitutional has been 

upheld by the court in Spanish River Resort Corp. v. Walker, 

So. 2d -9 11 FLW 2420 (Fla. 4th DCA Nov. 19, 1986); Oyster 

Pointe Resort Condominium Association, Inc. v. Nolte, So. 2d 

, 11 FLW 2435 (Fla. 4th DCA Nov. 19, 1986); Driftwood 

Management Company, Inc. v. Nolte, So. 2d - , 11 FLW 2436 
(Fla. 4th DCA Nov. 19, 1986). 



11. NO SEPARATE CLASSIFICATION OF REAL PROPERTY I S  
ESTABLISHED BY SECTION 192 .031 ,  FOR PURPOSES OF 
CREATING AN EXCEPTION TO "JUST VALUATION" AS THE 
BASIS FOR ASSESSING AD VALOREM TAXES ON TIME 
SHARE INTERESTS. 

A p p e l l e e s ,  i n  t h e i r  Mot ion  t o  Dismiss o r  A f f i r m ,  a r g u e  t h a t  

s e c t i o n  192 .037  is  v i o l a t i v e  o f  A r t i c l e  V I I ,  s e c .  4 ,  F l a .  C o n s t .  

(1968)   hey a r g u e  t h a t  t h e  l e g i s l a t u r e  is  p r o h i b i t e d  f rom 

c r e a t i n g  any  c l a s s i f i c a t i o n s  o f  r e a l  p r o p e r t y  f o r  p u r p o s e s  o f  ad 

v a l o r e m  t a x a t i o n ,  e x c e p t  t h o s e  c l a s s i f i c a t i o n s  se t  f o r t h  i n  

A r t i c l e  V I I ,  s e c t i o n  4 .  T h e r e  a r e  s e v e r a l  p rob l ems  w i t h  t h i s  

a r g u m e n t .  

A r t i c l e  V I I ,  s e c t i o n  4  s t a t e s :  

By g e n e r a l  l a w ,  r e g u l a t i o n s  s h a l l  b e  p r e s c r i b e d  
which  s h a l l  s e c u r e  a  j u s t  v a l u a t i o n  o f  a l l  
p r o p e r t y  f o r  ad v a l o r e m  t a x a t  i o n ,  p r o v i d e d :  

( a )  A g r i c u l t u r a l  l a n d  o r  l a n d  used  e x c l u s i v e l y  
f o r  non -commerc i a l  r e c r e a t i o n  p u r p o s e s  may b e  
c l a s s i f i e d  by g e n e r a l  l aw and a s s e s s e d  s o l e l y  
on  t h e  b a s i s  o f  c h a r a c t e r  o r  u s e .  

(b)  P u r s u a n t  t o  g e n e r a l  l aw  t a n g i b l e  p e r s o n a l  
p r o p e r t y  h e l d  f o r  s a l e  a s  s t o c k  i n  t r a d e  and 
l i v e s t o c k  may b e  v a l u e d  f o r  t a x a t i o n  a t  a s p e c i -  
f i e d  p e r c e n t a g e  o f  i t s  v a l u e ,  may b e  c l a s s i f i e d  
f o r  t a x  p u r p o s e s ,  o r  may b e  exempted f rom t a x a t i o n .  

( e m p h a s i s  added)  . 
P r i o r  t o  t h e  1968  c o n s t i t u t i o n a l  r e v i s i o n ,  t h e  l e g i s l a t u r e  

was p e r m i t t e d  t o  t a x  d i f f e r e n t  c l a s s e s  o f  p r o p e r t y  on d i f f e r e n t  

b a s e s  a s  l o n g  as t h e  c l a s s i f i c a t i o n s  were  r e a s o n a b l e .  F l a .  C o n s t .  

T h i s  a rgumen t  was i n c o r p o r a t e d  by r e f e r e n c e  i n t o  
A p p e l l e e s '  Answer B r i e f ,  Argument I 1 1  a t  p .  27.  A s  t o  t h e  
p r o p r i e t y  o f  r a i s i n g  t h i s  i s s u e  i n  t h e  Motion t o  D i s m i s s  o r  
A f f i r m ,  FTCA a d o p t s  t h e  a r g u m e n t s  i n  t h e  Depa r tmen t  o f  R e v e n u e ' s  
R e s p o n s e  t o  t h e  Mot ion .  



A r t  . IX, $1 (1885)  . However, upon t h e  enac tmen t  o f  t h e  1968  

r e v i s i o n s ,  t h e  l e g i s l a t u r e  was p r o h i b i t e d  f rom t a x i n g  any p r o p e r t y  

on any  b a s i s  o t h e r  t h a n  j u s t  v a l u a t i o n ,  e x c e p t  f o r  t h e  f o u r  

c l a s s e s  o f  p r o p e r t y  s p e c i f i e d  i n  A r t i c l e  V I I ,  s e c t i o n  4 .  

A p p e l l e e s  r e l y  e x c l u s i v e l y  on I n t e r l a c h e n  Lakes  E s t a t e s ,  

I n c .  v .  S n y d e r ,  304 So.  2d 433  ( F l a .  1 9 7 4 ) ,  a p p ' l  a f t e r  remand 

s u b .  nom., I n t e r l a c h e n  Lakes  E s t a t e s ,  I n c .  v .  B rooks ,  3 4 1  So.  2d 

993  ( F l a .  1 9 7 7 ) ,  t o  s u p p o r t  t h e i r  a rgument  t h a t  s e c t i o n  192 .037  

v i o l a t e s  A r t i c l e  V I I ,  s e c t i o n  4 .  I n t e r l a c h e n  Lakes  i n v o l v e d  a  

c h a l l e n g e  t o  a  s t a t u t e  which had  r e q u i r e d  a  t a x  a s s e s s o r  t o  a s s e s s  

p l a t t e d  l a n d s  u n s o l d  a s  l o t s  t o  b e  v a l u e d  on t h e  same b a s i s  a s  

u n p l a t t e d  a c r e a g e  u n t i l  a t  l e a s t  60% o f  t h e  l o t s  had b e e n  i n d i v i -  

d u a l l y  s o l d .  § 1 9 5 . 0 6 2 ( 1 ) ,  F l a .  S t a t .  I n  s t r i k i n g  t h i s  s t a t u t e ,  

a s  v i o l a t i v e  o f  A r t i c l e  V I I ,  s e c t i o n  4 ,  t h i s  C o u r t  found t h a t  t h e  

l e g i s l a t u r e  had  c r e a t e d  a  c l a s s  o f  p r o p e r t y  t o  b e  a s s e s s e d  on a  

b a s i s  d i f f e r e n t  f rom j u s t  v a l u a t i o n .  - I d .  a t  435 .  T a x a t i o n  o f  a  

p l a t t e d  l o t  a s  u n p l a t t e d  a c r e a g e  was n o t  t a x a t i o n  o f  t h e  l o t  b a s e d  

on i t s  j u s t  v a l u e .  - I d .  a t  434-435. 

I n  t h e  i n s t a n t  c a s e ,  n o t h i n g  i n  s e c t i o n  192.037 r e q u i r e s  a  

t a x  a s s e s s o r  t o  t a x  t i m e  s h a r e  p r o p e r t y  i n t e r e s t s  on any b a s i s  

o t h e r  t h a n  j u s t  v a l u a t i o n .  A p p e l l e e s  would h a v e  t h i s  C o u r t  h o l d  

s e c t i o n  192 .037  u n c o n s t i t u t i o n a l  m e r e l y  b e c a u s e  t h e  s t a t u t e  p r o -  

v i d e s  a n  a d m i n i s t r a t i v e  mechanism f o r  c o l l e c t i n g  t a x e s  d u e  on time 

s h a r e  p r o p e r t y  i n t e r e s t s .  A p p e l l e e s  m i s c o n s t r u e  A r t i c l e  V I I ,  

s e c t i o n  4 .  



a The F l o r i d a  c o n s t i t u t i o n  d o e s  n o t  p r o h i b i t  t h e  l e g i s l a t u r e  

from p r o v i d i n g  t a x  a s s e s s o r s  and c o l l e c t o r s  w i t h  t h e  a u t h o r i t y  t o  

c a r r y  o u t  t h e i r  c o n s t i t u t i o n a l  d u t i e s  i n  an e f f i c i e n t  manner.  I t  

o n l y  p r o h i b i t s  t h e  use by t h e  l e g i s l a t u r e  of  c l a s s i f i c a t i o n s  t o  

v a r y  t h e  j u s t  v a l u a t i o n  b a s i s  f o r  ad va lo rem t a x a t i o n .  

S e c t i o n  192.037 m e r e l y  p r o v i d e s  t a x  c o l l e c t o r s  and 

a s s e s s o r s  w i t h  t h e  a d m i n i s t r a t i v e  mechanism t o  l e v y  and c o l l e c t  

t a x e s  on t i m e  s h a r e  p r o p e r t y  i n t e r e s t s .  T h i s  s t a t u t e  is n o t  even  

r e m o t e l y  s i m i l a r  t o  t h e  s t a t u t e  a t  issue i n  I n t e r l a c h e n  Lakes 

which c l e a r l y  d e v i a t e d  from t h e  j u s t  v a l u a t i o n  s t a n d a r d .  

More i m p o r t a n t l y ,  t h i s  c o n s t i t u t i o n a l  issue was n o t  r a i s e d  

by A p p e l l e e s  i n  t h e i r  c o m p l a i n t  i n  t h e  t r i a l  c o u r t  (R. a t  pp. 

1-19)  o r  i n  t h e i r  b r i e f  t o  t h e  D i s t r i c t  Cour t  o f  Appea l ,  F i f t h  

D i s t r i c t .  T h i s  issue i s  b e i n g  r a i s e d  by A p p e l l e e s  f o r  t h e  f i r s t  

t i m e  i n  t h i s  C o u r t .  The re  is  no  s u g g e s t i o n  by A p p e l l e e s ,  no r  

c o u l d  t h e r e  r e a s o n a b l y  b e  such  an a s s e r t i o n ,  t h a t  t h i s  issue 

c o n s t i t u t e s  a  q u e s t i o n  o f  fundamen ta l  e r r o r .  Absent  an argument 

t h a t  t h e  issue is  one  o f  fundamen ta l  e r r o r ,  A p p e l l e e s  may n o t  

r a i s e  t h i s  c o n s t i t u t i o n a l  i s s u e  f o r  t h e  f i r s t  t i m e  i n  t h i s  C o u r t .  

Sandfo rd  v.  Rub in ,  237 So. 2d 134 ( F l a .  1 9 7 0 ) ;  Be thesda  Rad io logy  

A s s o c i a t i e s ,  P.A. v .  Y a f f e e ,  437 So. 2d 189 ( F l a .  4 t h  DCA 1 9 8 3 ) .  

I n  summary, t h e  l e g i s l a t u r e  may c r e a t e  whatever  c l a s s i f i c a -  

t i o n s  i t  deems n e c e s s a r y  t o  t h e  smooth and e f f i c i e n t  a d m i n i s t r a -  

t i o n  of  t h e  t a x  a s s e s s m e n t  and c o l l e c t i o n  p r o c e s s e s  s o  l o n g  a s  t h e  

l e g i s l a t i o n  d o e s  n o t  d e v i a t e  f rom t h e  j u s t  v a l u a t i o n  s t a n d a r d .  

Merely b e c a u s e  t h e  l e g i s l a t u r e  s o u g h t  t o  p r o v i d e  t a x  a s s e s s o r s  and 



c o l l e c t o r s  w i t h  a  mechanism f o r  d e a l i n g  w i t h  t i m e  s h a r e  p r o p e r t y  

i n t e r e s t s  d o e s  n o t  r e n d e r  t h e  s t a t u t e  u n c o n s t i t u t i o n a l  a s  d e v i a t -  

i n g  f r o m  t h e  j u s t  v a l u a t i o n  s t a n d a r d .  



CONCLUSION 

A p p e l l e e s  e r r o n e o u s l y  a p p l y  a  s t r i c t  s c r u t i n y  a n a l y s i s  t o  

a r g u e  t h a t  s e c t i o n  1 9 2 . 0 3 7  i s  u n c o n s t i t u t i o n a l .  The s t a t u t e  is 

c o n s t i t u t i o n a l  a c c o r d i n g  t o  a  r a t i o n a l  b a s i s  a n a l y s i s  and h a s  

r e c e n t l y  b e e n  u p h e l d  by t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  i n  

S p a n i s h  R i v e r ,  O y s t e r  P o i n t  a n d  D r i f t w o o d  Management. An 

i m p o r t a n t  p o i n t ,  i g n o r e d  by  A p p e l l e e s ,  i s  t h a t  t i m e  s h a r e  

o w n e r s h i p  is a k i n  t o  o t h e r  t y p e s  o f  j o i n t  t e n a n c i e s  i n  r e a l  

p r o p e r t y .  S e c t i o n  1 9 2 . 0 3 7  m e r e l y  c r e a t e s  a n  a d m i n i s t r a t i v e  

mechanism f o r  d e a l i n g  w i t h  t h e  a s s e s s m e n t  and  c o l l e c t i o n  o f  t a x e s ,  

s i m i l a r  t o  t h a t  u s e d  f o r  o t h e r  j o i n t  t e n a n c i e s .  

F u r t h e r ,  S e c t i o n  1 9 2 . 0 3 7  n e i t h e r  r e q u i r e s  n o r  a l l o w s  a n  

e x c e p t i o n  t o  t h e  j u s t  v a l u a t i o n  s t a n d a r d  i n  t h e  a s s e s s m e n t  o f  r e a l  

p r o p e r t y .  A f t e r  o n e  weeds t h r o u g h  a l l  o f  t h e  a d j e c t i v e s  u s e d  by  

A p p e l l e e s  t o  d e s c r i b e  t h e  a s s e s s m e n t s  c o m p l a i n e d  o f ,  a d j e c t i v e s  

which  a p p e a r  d e s i g n e d  t o  d e t r a c t  f rom t h e  r e a l  i s s u e  a t  h a n d ,  

A p p e l l e e s '  s o l e  r a t i o n a l e  f o r  t h e i r  c h a l l e n g e  is  t h a t  t h e  

a s s e s s m e n t s  a r e  h i g h e r  t h a n  t h o s e  on whole  u n i t  condomin iums ,  and  

t h e r e f o r e ,  t h e  s t a t u t e  mus t  b e  u n c o n s t i t u t i o n a l .  The s t a t u t e  

m e r e l y  r e c o g n i z e s  t h e  p r o p e r t y  a p p r a i s e r ' s  d u t y  t o  c o n s i d e r  t h e  

v a l u e  o f  t h e  e n t i r e  " b u n d l e  o f  r i g h t s "  o f  a l l  o f  t h e  t i m e  s h a r e  

i n t e r e s t s  i n  a r r i v i n g  a t  a n  a s s e s s m e n t .  I n d e e d ,  i f  t h e  s t a t u t e  

p e r m i t t e d  t h e  a p p r o a c h  d e s i r e d  by t h e  A p p e l l e e s  and a l l o w e d  a n  

a s s e s s m e n t  which  i g n o r e d  t h e  n a t u r e  o f  t ime s h a r e  o w n e r s h i p ,  i t  

would b e  u n c o n s t i t u t i o n a l .  The s t a t u t e  m e r e l y  r e c o g n i z e s  t h e  

c o n s t i t u t i o n a l  r e q u i r e m e n t  o f  j u s t  v a l u a t i o n .  



e. The summary f i n a l  judgment  e n t e r e d  by t h e  t r i a l  c o u r t  

s h o u l d  b e  r e i n s t a t e d .  
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