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SUMMARY OF THE ARGUMENT 

Respondent  i m p r o p e r l y  a n a l o g i z e s  t h e  t r a n s f e r  o f  a h u s b a n d ' s  

i n t e r e s t  i n  t e n a n c y  by  t h e  e n t i r e t i e s  p r o p e r t y  t o  t h e  w i f e  

t h r o u g h  a d i s s o l u t i o n  judgment as "lump sum a l i m o n y , "  t o  a 

d e f e a s a n c e  o f  t h e  h u s b a n d ' s  i n t e r e s t  i n  t h e  s a m e  p r o p e r t y  a t  h i s  

d e a t h .  T h i s  is  t h e  argument  made and r e l i e d  upon b y  t h e  C o u r t  i n  

t h e  Liberman case, t h e  v e r y  case upon which  Respondent ,  t h e  F i f t h  

D i s t r i c t  and t h e  T r i a l  C o u r t  r e l i e d  upon i n  a w a r d i n g  Respondent  

t i t l e  f r e e  and clear f rom P e t i t i o n e r ' s  judgment l i e n .  I t  i s  

imprope r  t o  make t h i s  a n a l o g y  f o r  s e v e r a l  r e a s o n s .  The t r a n s f e r  

by  d e f e a s a n c e  i s  a u t o m a t i c  by  o p e r a t i o n  o f  l a w ,  c o n t r a r y  t o  t h e  

lump sum a l imony  t r a n s f e r  which  r e q u i r e s  a d i s s o l u t i o n  judgment 

t o  b e  e n t e r e d .  Where t h e  t r a n s f e r  i s  by  d e f e a s a n c e ,  it i s  n o t  

made t o  s a t i s f y  a d e b t  o b l i g a t i o n .  And f i n a l l y ,  t h e  t r a n s f e r  b y  

d e f e a s a n c e  f u l f i l l s  t h e  d e s i r e s  o f  t h e  husband and  w i f e  t h a t  

t i t l e  p a s s  b y  s u r v i v o r s h i p ,  c o n t r a r y  t o  t h e  s i t u a t i o n  where  a 

lump sum a l imony  o b l i g a t i o n  i s  e n f o r c e d  upon t h e  s u p p o r t i n g  

s p o u s e .  

Respondent  u r g e s  t h i s  C o u r t  t o  cast a s i d e  t h e  f a c t u a l  and  

l e g a l  d i s t i n c t i o n s  be tween  t h e  Hi l lman  case, and t h e  cases o f  

Lowery, L iberman,  H o l t  and J o n a s .  T h i s  C o u r t  s h o u l d  b e  

i n t e l l e c t u a l l y  h o n e s t  and  r e c o g n i z e  t h a t  t h e  f a c t s  o f  t h e  H i l lman  

case, which  are v i r t u a l l y  i d e n t i c a l  t o  t h e  case unde r  

c o n s i d e r a t i o n ,  are u n i q u e  and  d i s t i n c t  f rom t h e  f a c t s  o f  t h e s e  



o t h e r  cases. Accordingly ,  t h e  H i l l m a n  p r e c e d e n t ,  which i s  bo th  

l e g a l l y  sound and sound from a p u b l i c  p o l i c y  p e r s p e c t i v e ,  shou ld  

be fo l lowed ,  and t h e  F i f t h  D i s t r i c t ' s  d e c i s i o n  r e v e r s e d .  



ARGUMENT I N  RESPONSE AND REBUTTAL 

S u r p r i s i n g l y ,  d e s p i t e  t h e  f a c t  t h e  F i f t h  D i s t r i c t  e x p r e s s l y  

c e r t i f i e d  a d i r e c t  c o n f l i c t  be tween  t h i s  case and  t h e  case of  

Hi l lman v .  McCutcheon, 166 So.2d 611  ( F l a .  3d DCA 1 9 6 4 ) ,  Respon- 

d e n t  h a s  b r i e f e d  h e r  argument  a d d r e s s i n g  t h i s  c o n f l i c t  q u e s t i o n  

w i t h o u t  e v e n  m e n t i o n i n g  o r  d i s c u s s i n g  t h e  Hi l lman  case. No 

a t t e m p t  w a s  made t o  d i s t i n g u i s h  Hi l lman  on i t s  f a c t s ,  o r  t o  

r e f u t e  i t s  l e g a l  p r i n c i p l e s .  I n s t e a d ,  Respondent  m e r e l y  q u o t e s  

f rom cases which  s u p p o r t  one  s i d e  o f  t h e  c o n f l i c t ,  w i t h o u t  e v e n  

t o u c h i n g  t h e  i s s u e s  P e t i t i o n e r s  have  r a i s e d ,  and  a t t e m p t s  t o  

f u r t h e r  h e r  argument  f i r s t  b y  r e c i t i n g  l e g a l  t r u i s m s  wh ich  are 

p r a c t i c a l l y  i r r e l e v a n t  t o  t h e  i s s u e  a t  hand ,  and  t h e n  f i n a l l y  by  

d e r i v i n g  t e n u o u s  l e g a l  c o n c l u s i o n s  f rom t h i s  weak s u p p o r t .  

R e s p o n d e n t ' s  main a rgumen t ,  which  comes f rom t h e  Liberman 

case, i s  t h a t  t h e  Judgment o f  D i s s o l u t i o n  o f  M a r r i a g e  which  

p a s s e d  t i t l e  t o  t h e  Respondent  i s  a n a l o g o u s  t o  a d e f e a s a n c e  o f  

t h e  h u s b a n d ' s  t i t l e  a t  h i s  d e a t h .  I f  Respondent  ' s  husband  had 

d i e d  b e f o r e  t h e  d i s s o l u t i o n ,  h i s  i n t e r e s t  i n  t h e  t e n a n c y  b y  t h e  

e n t i r e t i e s  p r o p e r t y  would have  p a s s e d  t o  h e r  by  o p e r a t i o n  o f  l a w .  

T h i s  a n a l o g y ,  however ,  i s  i n a p p r o p r i a t e  f o r  s e v e r a l  r e a s o n s .  

F i r s t ,  when t i t l e  t o  e n t i r e t i e s  p r o p e r t y  p a s s e s  b y  

d e f e a s a n c e  a t  d e a t h ,  t h e  t r a n s f e r  i s  a u t o m a t i c  by  o p e r a t i o n  o f  

l a w ,  even  t o  t h e  e x c l u s i o n  o f  t h e  d e c e d e n t ' s  h e i r s .  

Bamber v .  Bamber, 216 So.2d 806 ( F l a .  3d DCA 1 9 6 8 ) .  When t i t l e  

p a s s e s  by  a d i s s o l u t i o n  judgment t o  s a t i s f y  a lump sum a l imony  



o b l i g a t i o n ,  t h e  Court  i n  r e a l i t y  has  merely  compressed s e v e r a l  

e v e n t s  i n t o  one e v e n t ,  t h e  d i s s o l u t i o n  judgment. A s  noted  i n  

Hil lman,  t h e  Court  " s h o r t - c i r c u i t e d "  t h e  p r o c e s s  of  having t o  

d i s p o s e  of t h e  husband ' s  assets t o  s a t i s f y  t h e  w i f e ' s  al imony 

c l a i m  by g i v i n g  h e r  t h e  husband ' s  p r o p e r t y  i n  t h e  f i r s t  i n s t a n c e .  

Second, when t h e  t r a n s f e r  occu r s  by o p e r a t i o n  of l a w  and 

d e a t h ,  t h e  t r a n s f e r  i s  no t  made t o  s a t i s f y  a deb t  o b l i g a t i o n  as 

i t  i s  when t h e  t r a n s f e r  i s  f o r  lump sum alimony by t h e  

d i s s o l u t i o n  judgment. I 

F i n a l l y ,  and perhaps  most i m p o r t a n t l y ,  t h e  au toma t i c  

t r a n s f e r  a t  d e a t h  a c t u a l l y  f u l f i l l s  t h e  d e s i r e s  of  t h e  husband 

and w i f e  who h e l d  t i t l e  as t e n a n t s  by t h e  e n t i r e t y .  By ho ld ing  

t i t l e  i n  t h i s  manner, t h e  husband and w i f e  a s s u r e  themselves  t h a t  

t i t l e  w i l l  p a s s  t o  t h e  s u r v i v o r  upon t h e  d e a t h  of one. Thus, t h e  

husband and w i f e  have acqu iesced  t o ,  i f  not  s e l e c t e d ,  t h e  

t r a n s f e r  i n  advance by ho ld ing  t i t l e  i n  a  manner which would 

i n s u r e  t h e  t r a n s f e r .  Where t h e  t r a n s f e r  i s  by d i s s o l u t i o n  

judgment t o  s a t i s f y  t h e  lump sum al imony o b l i g a t i o n  t h e r e  i s  no 

acqu iescence .  Ra the r ,  t h e  Court  i s  a c t i n g  t o  e n f o r c e  one s p o u s e ' s  

demands and e n t i t l e m e n t s  a g a i n s t  t h e  o t h e r ,  and t o  f o r c e  t h e  

s u p p o r t i n g  spouse  t o  a c c e p t ,  and a c t u a l l y  s a t i s f y ,  t h e  o b l i g a t i o n  

t o  p rov ide  al imony.  

Respondent con tends  t h a t  i t  i s  " e q u i t a b l e  and r ea sonab l e "  t o  

award h e r  c l e a r  t i t l e  because  she  would have r e c e i v e d  clear t i t l e  

had she  r e c e i v e d  a  q u i t  c l a i m  deed ( J o n a s  c a s e ) ,  o r  i f  she  had 



e n t e r e d  i n t o  a  m a r i t a l  agreement (Liberman c a s e ) ,  o r  i f  s h e  had 

a c q u i r e d  a  s p e c i a l  e q u i t y  i n  t h e  p r o p e r t y  ( H o l t  c a s e ) .  Respondent 

f a i l s  t o  a p p r e c i a t e  t h a t  t h e  d i f f e r e n c e  i n  t h i s  c a s e ,  t h e r e  b e i n g  

no deed ,  no agreement ,  and no s p e c i a l  e q u i t y ,  i s  p r e c i s e l y  why 

t h i s  c a s e  shou ld  be  t r e a t e d  d i f f e r e n t l y  from t h e  Liberman, Jonas  

and Holt  c a s e s .  There  i s  n o t h i n g  e q u i t a b l e  and r e a s o n a b l e  abou t  

t r e a t i n g  t h i s  case t h e  same as t h e  o t h e r  i n  t h e  f a c e  of  such  

obvious  f a c t u a l  d i f f e r e n c e s .  

Respondent a s s e r t s  s e v e r a l  l e g a l  p r o p o s i t i o n s ,  which a r e  

t r u e ,  b u t  which are i r r e l e v a n t  and add n o t h i n g  t o  r e s o l v e  t h e  

c o n f l i c t  s u g g e s t e d  by t h e s e  cases. Respondent s u b m i t s  t h a t  t h e  

T r i a l  Court  had t h e  a u t h o r i t y  t o  award " e x c l u s i v e  p o s s e s s i o n "  of 

j o i n t l y  owned p r o p e r t y .  P e t i t i o n e r  concurs  w i t h  t h i s  p r o p o s i t i o n ,  

b u t  f a i l s  t o  see how t h i s  even r e m o t e l y  a d d r e s s e s  t h e  i s s u e  of an  

i n t e r v e n i n g  l i e n  c r e d i t o r ' s  r i g h t s  a g a i n s t  t h e  former  e n t i r e t i e s  

p r o p e r t y .  

Respondent f u r t h e r  submi t s  t h a t  t h e  t enancy  by t h e  e n t i r e t y  

may p a s s  o t h e r  t h a n  t o  t h e  husband and w i f e  as t e n a n t s  i n  common 

i f  t h e  d i v o r c e  d e c r e e  s o  d i c t a t e s .  Although t h i s  s t a t e m e n t  i s  

a l s o  t r u e ,  t h e  q u e s t i o n  s t i l l  remains  as t o  what happens t o  t h e  

i n t e r v e n i n g  c r e d i t o r ' s  r i g h t  i n  t h e  p r o p e r t y .  P e t i t i o n e r  admi t s  

t h a t  Respondent t o o k  t i t l e  i n  h e r  own name, b u t  t h i s  t i t l e  p a s s e d  

s u b j e c t  t o  P e t i t i o n e r  MUSSELWHITE'S judgment l i e n .  S i n c e  t h e  

d i s s o l u t i o n  judgment p a s s i n g  t i t l e  t o  Respondent does  n o t  even 

mention t h e  husband ' s  c r e d i t o r s ,  i n c l u d i n g  MUSSELWHITE, n o r  s t a t e  



t h a t  t i t l e  w a s  r e c e i v e d  by  Respondent  f r e e  and  c lear ,  

R e s p o n d e n t ' s  c o n t e n t i o n  t h a t  t h e  T r i a l  Cour t  e v e r  i n t e n d e d  f o r  

t h e  w i f e  t o  r e c e i v e  a clear t i t l e  i s  b o t h  p r e m a t u r e  and h i g h l y  

s p e c u l a t i v e  . 



CONCLUSION 

Based upon t h e  argument propounded by P e t i t i o n e r  MUSSELWHITE 

i n  h i s  i n i t i a l  B r i e f  t o  t h i s  Cour t ,  and upon P e t i t i o n e r ' s  r e p l y  

t o  Respondent 's  B r i e f ,  P e t i t i o n e r  MUSSELWHITE prays  t h a t  t h i s  

Court  w i l l  r e v e r s e  t h e  F i f t h  D i s t r i c t ' s  d e c i s i o n  and remand t h i s  

m a t t e r  f o r  f u r t h e r  p roceed ings  on t h e  i s s u e  of homestead a t  

t r i a l .  
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