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I N  THE SUPREME COURT OF FLORIDA 

JOSEPH GRIFFIS, 

P e t i t i o n e r ,  

v .  

STATE OF FLORIDA, 

Respondent.  

CASE NO. 69,800 

BRIEF O F  PETITIONER ON THE MERITS 

I PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  d e f e n d a n t  i n  t h e  t r i a l  c o u r t  and 

t h e  a p p e l l a n t  i n  t h e  lower t r i b u n a l .  H e  w i l l  b e  r e f e r r e d  

t o  a s  p e t i t i o n e r  i n  t h i s  b r i e f .  A one  volume r e c o r d  on 

a p p e a l  w i l l  be  r e f e r r e d  t o  a s  "R" fo l lowed by t h e  

a p p r o p r i a t e  paqe number i n  p a r e n t h e s e s .  A t h r e e  volume 

t r a n s c r i p t  w i l l  b e  r e f e r r e d  t o  a s  "T". At tached h e r e t o  

a s  Appendix A i s  t h e  s e n t e n c i n g  j u d g e ' s  r e a s o n s  f o r  

d e p a r t u r e  from t h e  recommended g u i d e l i n e s  s e n t e n c e .  

Appendix B c o n t a i n s  t h e  o p i n i o n  of t h e  F i r s t  D i s t r i c t  

d a t e d  October  30,  1986. Appendix C c o n t a i n s  p e t i t i o n e r ' s  

motion f o r  r e h e a r i n g .  Appendix D c o n t a i n s  t h e  o r d e r  

denying r e h e a r i n g  d a t e d  November 2 5 ,  1986. 



I1 STATEMENT OF THE CASE AND FACTS 

A p p e l l a n t ' s  c o n v i c t i o n s  were  r e v e r s e d  and h e  was 

g r a n t e d  a  new t r i a l  i n  G r i f f i s  v .  S t a t e ,  472 So.2d 834 

( F l a .  1st DCA 1 9 8 5 ) .  By s econd  amended i n f o r m a t i o n  f i l e d  

September  1 0 ,  1984 ,  p e t i t i o n e r  was c h a r g e d  w i t h  armed 

r o b b e r y ,  armed k i d n a p p i n g ,  armed b u r g l a r y ,  and s r a n d  

t h e f t  ( R  8 - 9 ) .  The c a u s e  p roceeded  t o  r e t r i a l  on O c t o b e r  

8-9, 1985 ,  and a t  t h e  c o n c l u s i o n  t h e r e o f  p e t i t i o n e r  was 

found g u i l t y  a s  c h a r g e d  on  a l l  c o u n t s  ( R  13 -16 ) .  P e t i -  

t i o n e r ' s  t i m e l y  mot ion  f o r  new t r i a l  ( R  1 7 )  was d e n i e d  by 

w r i t t e n  o r d e r  f i l e d  O c t o b e r  23,  1985  ( R  1 8 ) .  

On t h a t  d a t e  p e t i t i o n e r  was a d j u d i c a t e d  g u i l t y  and 

s e n t e n c e d  t o  30 y e a r s  i n  s t a t e  p r i s o n  on  t h e  f i r s t  t h r e e  

c o u n t s ,  t o  r u n  c o n c u r r e n t l y ,  and t o  f i v e  y e a r s  i n  p r i s o n  

f o r  t h e  g r a n d  t h e f t ,  a l s o  t o  r u n  c o n c u r r e n t l y  ( R  21-27) .  

T h i s  s e n t e n c e  was i n  e x c e s s  o f  t h e  recommended q u i d e l i n e s  

r a n g e  of  17-22 y e a r s  ( R  28-32) .  The c o u r t  found e i q h t  

r e a s o n s  f o r  d e p a r t u r e  ( R  30-31) and s t a t e d  t h a t  any  o n e  o f  

t h e  e i g h t  r e a s o n s  would j u s t i f y  t h e  d e p a r t u r e  s e n t e n c e  

( R  31;  T 312-13) (Appendix A ) .  

On h i s  s econd  a p p e a l  t o  t h e  F i r s t  D i s t r i c t ,  p e t i t i o n e r  

a t t a c k e d  a l l  o f  t h e  r e a s o n s  f o r  d e p a r t u r e  a s  b e i n a  i n v a l i d .  

Reasons  number 1 and 2  were  a t t a c k e d  b e c a u s e  t h e y  w e r e  

a l r e a d y  a s s e s s e d  p o i n t s  on  t h e  s c o r e s h e e t .  Reason number 3  



was a t t a c k e d  b e c a u s e  it was b a s e d  upon s p e c u l a t i o n .  

Reason number 4 was a t t a c k e d  b e c a u s e  it was b a s e d  upon 

economic s t a t u s .  Reasons  number 5  and 6  w e r e  a t t a c k e d  

b e c a u s e  e m o t i o n a l  stress c o u l d  n o t  b e  a  v a l i d  r e a s o n  f o r  

d e p a r t u r e .  Reasons  number 7  and 8  w e r e  a t t a c k e d  a s  b e i n g  

a  mere d i s a g r e e m e n t  w i t h  t h e  recommended g u i d e l i n e s  r a n q e .  

The F i r s t  D i s t r i c t ,  t h r o u g h  J u d g e s  E r v i n  and Wiqginqton ,  

h e l d  t h a t  t h e  f i r s t  t h r e e  r e a s o n s  f o r  d e p a r t u r e  w e r e  v a l i d ,  

and t h e  r e m a i n i n g  f i v e  w e r e  i n v a l i d  ( ~ p p e n d i x  B a t  2 )  . 
However, t h e  c o u r t  a f f i r m e d  t h e  30 y e a r  d e p a r t u r e  s e n t e n c e s  

on a u t h o r i t y  o f  t h e  s e n t e n c i n g  j u d q e ' s  s t a t e m e n t  t h a t  h e  

would d e p a r t  f o r  any one  r e a s o n .  The D i s t r i c t  C o u r t  

c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n  t o  t h i s  C o u r t :  

DOES A TRIAL COURT'S STATEMENT, MADE 
AT THE TIME OF DEPARTURE FROM THE 
SENTENCING GUIDELINES, THAT I T  WOULD 
DEPART FOR ANY ONE OF THE REASONS 
GIVEN, REGARDLESS OF WHETHER BOTH 
VALID AND INVALID REASONS ARE FOUND 
ON REVIEW, SATISFY THE STANDARDS SET 
FORTH I N  ALBRITTON V. STATE, [4 76 
So.2d 158 ( F l a .  1 9 8 5 ) ] ?  

1 
(Appendix B a t  2 ) .  

J u d g e  B a r f i e l d  c o n c u r r e d  i n  t h e  o p i n i o n ,  n o t i n q  t h e  

p rob lems  t h e  a p p e l l a t e  c o u r t s  had e x p r e s s e d  i n  a p p l y i n g  

A l b r i t t o n  (Appendix B a t  3-4) and c a u t i o n i n q  t r i a l  j u d q e s  

n o t  t o  i n c l u d e  t h e  " b o i l e r  p l a t e  l a n q u a g e "  i n  e v e r y  d e p a r t u r e  

o r d e r  (Appendix B a t  5 - 6 ) .  

l ~ h e  same q u e s t i o n  was c e r t i f i e d  t h e  same day  by t h e  same 
p a n e l  i n  Reichman v.  S t a t e ,  No. BJ-264 ( F l a .  1st DCA O c t .  
30 ,  1 9 8 6 ) .  I t  i s  p e n d i n g  u n d e r  Case  N o .  69 ,801 .  



P e t i t i o n e r  f i l e d  a  mot ion  f o r  r e h e a r i n g ,  p o i n t i n g  o u t  

t h a t  t h e  o p i n i o n  c o n f l i c t e d  w i t h  t h i s  C o u r t ' s  h o l d i n g  i n  

S t a t e  v .  M i s c h l e r ,  488 So.2d 523 ( F l a .  1 9 8 6 ) ,  and a  mo t ion  

f o r  r e h e a r i n g  e n  b a n c ,  p o i n t i n g  o u t  t h a t  t h e  o p i n i o n  

c o n f l i c t e d  w i t h  t h e  F i r s t  D i s t r i c t ' s  o p i n i o n  on  r e h e a r i n g  

i n  Rousseau  v .  S t a t e ,  489 So.2d 828 ( F l a .  1st DCA 1 9 8 6 ) ,  

r e v i e w  p e n d i n g  C a s e  No. 68 ,973 ,  o r a l  a rgument  set  f o r  

March 2 ,  1987 (Appendix C ) .  The F i r s t  D i s t r i c t  d e n i e d  

b o t h  t h e  r e h e a r i n g  and t h e  r e h e a r i n q  e n  banc  on  November 

25,  1986 (Appendix D ) .  

On December 1 9 ,  1986 ,  a t i m e l y  n o t i c e  o f  d i s c r e t i o n a r y  

r e v i e w  was f i l e d .  



I11 SUMMARY OF ARGUMENT 

P e t i t i o n e r  w i l l  a r g u e  i n  t h i s  b r i e f  t h a t  t h e  " b o i l e r  

p l a t e "  l anguage ,  t h a t  t h e  s e n t e n c i n q  judge would d e p a r t  

from t h e  recommended g u i d e l i n e  s e n t e n c e  f o r  any one r e a s o n  

g i v e n ,  shou ld  n o t  b e  approved by t h i s  Cour t .  T h i s  Cour t  

h a s  a l r e a d y  r e j e c t e d  it once i n  d e c l i n i n g  t o  make it p a r t  

of  t h e  g u i d e l i n e s  r u l e .  Approval of such lanquage would 

make a  mockery of  a p p e l l a t e  r ev iew of  q u i d e l i n e s  d e p a r t u r e  

s e n t e n c e s .  T h i s  Cour t  should  res is t  t h e  t e m p t a t i o n  t o  

approve  such dangerous  languaqe.  

P e t i t i o n e r  w i l l  f u r t h e r  a t t a c k  r e a s o n  number 3 ,  which 

was approved by t h e  F i r s t  D i s t r i c t ,  because  it r e l a t e s  t o  

t h e  p o s s i b i l i t y  t h a t  t h e  v i c t i m  would have s u f f e r e d  q r e a t  

e b o d i l y  harm i f  she  had n o t  escaped from an unheated  t r a i l e r .  

Such t o t a l  s p e c u l a t i o n  on t h e  p a r t  of  t h e  s e n t e n c i n q  judge 

c a n n o t  b e  used a s  a  r e a s o n  f o r  d e p a r t u r e  from t h e  a u i d e l i n e s .  



I V  ARGUMENT 

ISSUE I 

A TRIAL COURT'S STATEP.IENT, MADE AT THE 
TIME OF DEPARTURE FROM THE SENTENCING 
GUIDELINES, THAT I T  WOULD DEPART FOR 
ANY ONE OF THE REASONS GIVEN, REGARDLESS 
OF WHETHER BOTH VALID AND INVALID 
REASONS ARE FOUND ON REVIEW, DOES NOT 
SATISFY THE STANDARDS SET FORTH I N  
ALBRITTON V. STATE AND MAY CONFLICT WITH 
STATE V. MISCHLER. 

The c e r t i f i e d  q u e s t i o n  mus t  b e  answered  i n  t h e  n e g a t i v e  

f o r  t w o  r e a s o n s :  a n  a f f i r m a t i v e  answer  would a l l o w  t h e  t r i a l  

j udge  t o  o v e r r u l e  t h i s  C o u r t ' s  d e c i s i o n s  i n  A l b r i t t o n  and 

S t a t e  v. M i s c h l e r ,  and  a n  a f f i r m a t i v e  answer  would make a  

mockery o f  a p p e l l a t e  review o f  d e p a r t u r e  s e n t e n c e s .  

T a k i n g  t h e  second  r e a s o n  f i r s t ,  w e  h a v e  s e e n ,  i n  t h e  

l a s t  t h r e e  y e a r s ,  a m u l t i t u d e  o f  cases from t h e  D i s t r i c t  

C o u r t s  o f  Appeal  which h a v e  s t r u g g l e d  t o  d e t e r m i n e  what  

r e a s o n s  are  c lear  and c o n v i n c i n g  so a s  t o  a l l o w  d e p a r t u r e  

f rom t h e  recommended g u i d e l i n e s  r a n g e ,  and t o  d e t e r m i n e  

how t o  d i s p o s e  o f  a c a s e  o n c e  t h e  r e a s o n s  are  s t r u c k .  

I f  t h e  q u e s t i o n  i s  answered  i n  t h e  a f f i r m a t i v e ,  t h a t  body 

o f  c a s e  l aw  w i l l  b e  l o s t ,  b e c a u s e  t h e  s e n t e n c i n g  j u d g e ,  

w i t h  t h e  mere mumbling o f  " b o i l e r  p l a t e  l a n g u a g e " ,  w i l l  b e  

a b l e  t o  send  t h i s  message  t o  t h e  r e v i e w i n g  c o u r t :  "Don' t  

b o t h e r  s c r u t i n i z i n g  my r e a s o n s ,  b e c a u s e  even  i f  you reverse 

m e  and o r d e r  m e  t o  r e s e n t e n c e  t h i s  c r i m i n a l ,  h e  w i l l  q e t  

e x a c t l y  t h e  same s e n t e n c e " .  Such a r e s u l t  would,  a d m i t t e d l y ,  



* be an easy s o l u t i o n  t o  t h e  D i s t r i c t  Cour t ' s  d i s l i k e  of 

t h e  g u i d e l i n e s ,  b u t  such a  r e s u l t  would make a  mockery of 

a p p e l l a t e  review. 

This  Court  w i l l  r e c a l l  t h a t  from t h e  i n c e p t i o n  of t h e  

g u i d e l i n e s ,  some s o r t  of a p p e l l a t e  review was thouqht  

t o  be  necessary ,  i n  o r d e r  t o  main ta in  t h e  s t a t e d  purposes  

of t h e  g u i d e l i n e s  i n  encouraging uniform sen tenc inq  whi le ,  

a t  t h e  same t ime ,  a l lowing  ind iv idua l i zed  sen t ences  where 

a p p r o p r i a t e .  The o r i g i n a l  i dea  was t o  impanel a  group of 

t h r e e  c i r c u i t  judges t o  a c t  a s  t h e  reviewing body. C i r c u i t  

judge were chosen because they  would be  f a m i l i a r  w i th  t h e  

u sua l  sen tenc ing  p r a c t i c e s  around t h e  s t a t e .  Th i s  idea  was 

scrapped when it was r e a l i z e d  t h a t  such a  t h r e e  judqe panel  

would n o t  be  workable, o r  would r e q u i r e  a  c o n s t i t u t i o n a l  

amendment t o  a u t h o r i z e  another  l e v e l  i n  t h e  c o u r t  system. 

The job of reviewing d e p a r t u r e s  was dropped on t h e  door s t ep  

of t h e  D i s t r i c t  Courts  of Appeal. Sec t ions  921 .001(5) ,  

924.06 (1) ( e )  , and 924.07 ( 9 )  , F l o r i d a  S t a t u t e s .  

The D i s t r i c t  Cour t s  d id  n o t  a p p r e c i a t e  t h i s  i n c r e a s e  

i n  t h e i r  workload. For example, Judge Nimrnons of t h e  

F i r s t  D i s t r i c t  expressed h i s  d i s p l e a s u r e  of t h i s  t r e n d  i n  

terms of percen tages  i n  Williams v .  S t a t e ,  484 So.2d 71, 

n o t e  1 ( F l a .  1st DCA 1986) : 

A review of F l o r i d a  Law Weekly, which 
pub l i shes  a l l  F l o r i d a  a p p e l l a t e  c o u r t  
op in ions ,  shows t h a t  t h e r e  has  been a  



s t e a d y  i n c r e a s e  i n  t h e  number o f  o p i n i o n s  
i n  which  s e n t e n c i n g  g u i d e l i n e s  i s s u e s  have  
been  r a i s e d  and a d d r e s s e d .  (The Second 
D i s t r i c t  C o u r t  o f  Appeal  r e c e n t l y  r e f e r r e d  
t o  t h e  " s t e a d i l y  mount ing  number of  j u d i c i a l  
i n t e r p r e t a t i o n s  o f  what  t h e  s e n t e n c i n g  
g u i d e l i n e s  mean," Mora v .  S t a t e ,  11 FLW 436 
( F l a .  2nd DCA F e b r u a r y  1 4 ,  1 9 8 6 ) .  
I n  e a r l y  1985 ,  9% o f  t h e  t o t a l  number o f  
o p i n i o n s  i s s u e d  f rom t h e  a p p e l l a t e  c o u r t s  
o f  F l o r i d a  w e r e  g u i d e l i n e s  cases -- t h i s  
d o e s  n o t  i n c l u d e  F l o r i d a  Supreme C o u r t  cases. 
T h a t  p e r c e n t a g e  h a s  i n c r e a s e d  t o  t h e  p o i n t  
where ,  f o r  t h e  p a s t  two months  ( J a n u a r y  and  
F e b r u a r y ,  1 9 8 6 ) ,  g u i d e l i n e s  o p i n i o n s  h a v e  
c o n s t i t u t e d  1 7 %  o f  t h e  t o t a l  number o f  
o p i n i o n s  w r i t t e n  by t h e  F l o r i d a  a p p e l l a t e  
c o u r t s .  A s  r e f l e c t e d  i n  F l o r i d a  Law 
Weekly,  Volume 11, numbers  109  ( c o v e r i n g  
t h e  f i r s t  two months  o f  1 9 8 6 ) ,  117  o f  t h e  
676 DCA o p i n i o n s  -- or 1 7 %  -- w e r e  q u i d e -  
l i n e s  o p i n i o n s .  80% o f  t h e  117  g u i d e l i n e s  
o p i n i o n s  d i s c u s e d  no  o t h e r  i s s u e s  t h a n  
g u i d e l i n e s  i s s u e s .  The above  f i q u r e s  do  
n o t  i n c l u d e  d i s p o s i t i o n s  w i t h o u t  o p i n i o n ,  
s u c h  as  p e r  c u r i a m  a f f i r m a n c e s .  

J u d g e  Upchurch of  t h e  F i f t h  D i s t r i c t  e x p r e s s e d  h i s  d i s p l e a s u r e  

i n  t e r m s  o f  numbers  i n  B u l l o c k  v .  S t a t e ,  11 FLW 1860 ( F l a .  5 t h  

DCA Aug. 21,  1986)  : 

T h i s  i s  y e t  a n o t h e r  a p p e a l  f rom a 
s e n t e n c i n g  g u i d e l i n e s  d e p a r t u r e .  
S i n c e  t h e  s e n t e n c i n g  g u i d e l i n e s  w e r e  
a d o p t e d  and t h e  f i r s t  case r e a c h e d  
t h i s  C o u r t  i n  1984 ,  t h e r e  h a v e  been  
o v e r  750 o p i n i o n s  f i l e d  f rom t h e  
F l o r i d a  Supreme C o u r t  a n  t h e  f i v e  
D i s t r i c t  C o u r t s  o f  Appea I . T h i s  
s t a t i s t i c  d o e s  n o t  r e f l e c t  t h e  p e r  
c u r i a m  a f f i r m e d  cases. 

I Of t h o s e  cases, o v e r  e i g h t y  p e r c e n t  
i n v o l v e d  a l l e g e d  s e n t e n c i n g  g u i d e l i n e s  
errors as  t h e  s o l e  p o i n t  on  a p p e a l .  

Some o f  t h e  D i s t r i c t  C o u r t s  r e a c t e d  t o  t h e  p r e s s u r e  by 

h o l d i n g  t h a t  any  o n e  v a l i d  r e a s o n  was enough t o  a f f i r m  a 



d e p a r t u r e  s e n t e n c e ,  and by h o l d i n g  t h a t  t h e y  had no  power 

t o  r e v i e w  t h e  e x t e n t  o f  t h e  d e p a r t u r e .  S e e ,  e . g . ,  A l b r i t t o n  

v .  S t a t e ,  458 So.2d 320 ( F l a .  5 t h  DCA 1 9 8 4 ) .    his C o u r t  

p r o p e r l y  quashed  b o t h  o f  t h e s e  n o t i o n s  i n  A l b r i t t o n  v .  S t a t e ,  

476 So.2d 158 ( F l a .  1 9 8 5 ) ,  and i n s t r u c t e d  t h e  D i s t r i c t  
2 

C o u r t s  t o  employ e x t e n t  o f  d e p a r t u r e  r e v i e w  and t o  r e v e r s e  

u n l e s s  t h e  s t a t e  c o u l d  show beyond a  r e a s o n a b l e  d o u b t  t h a t  

t h e  s e n t e n c e  would h a v e  been  t h e  same w i t h o u t  t h e  i n v a l i d  

r e a s o n s .  

The D i s t r i c t  C o u r t s  w e r e  n o t  happy w i t h  t h e  t e s t  

e x p r e s s e d  i n  A l b r i t t o n ,  and c o n t i n u e d  t o  c e r t i f y  t h e  

A l b r i t t o n  q u e s t i o n  even  a f t e r  A l b r i t t o n  w a s  d e c i d e d ,  see, 

e . g . ,  Ochoa v .  S t a t e ,  476 So.2d 1348 ( F l a .  2d DCA 1 9 8 5 ) ,  

and  t o  c r i t i c i z e  A l b r i t t o n ,  see, e .g . ,  Nixon v .  S t a t e ,  494 

So.2d 2 2 2  ( F l a .  1st DCA 1 9 8 6 ) .  

Now e n t e r  t h e  b o i l e r  p l a t e  l a n g u a g e ,  which  p e t i t i o n e r  

s u s p e c t s  w a s  d e s i g n a t e d  t o  o v e r r u l e  b o t h  p r o n g s  o f  A l b r i t t o n .  

A s  a p a r t  o f  t h e  package  o f  r e v i s i o n s  t o  t h e  g u i d e l i n e s  r u l e  

s u b m i t t e d  by t h e  G u i d e l i n e s  Commission t o  t h i s  C o u r t  i n  1985,  

t o  b e  r a t i f i e d  by t h e  l e g i s l a t u r e  i n  1986,  w a s  t h e  f o l l o w i n g :  

Expand t h e  commit tee  n o t e  t o  ( d )  (11) 
by t h e  a d d i t i o n  o f  t h e  f o l l o w i n q  
s e n t e n c e :  "Where deemed a p p r o p r i a t e ,  
t h e  s e n t e n c i n g  c o u r t s  may i n c l u d e  t h e  
f o l l o w i n g  l a n g u a g e  i n  t h e  w r i t t e n  
s t a t e m e n t  a r t i c u l a t i n g  t h e  r e a s o n s  
f o r  d e p a r t u r e s :  I f  one  o r  more o f  t h e  

L The l e g i s l a t u r e  h a s  o v e r r u l e d  t h i s  p o r t i o n  o f  A l b r i t t o n  by 
Ch. 86-273, 5 1 ,  Laws o f  F l o r i d a .  



foregoing  reasons  f o r  d e p a r t u r e  a r e  
determined,  upon a p p e l l a t e  review, 
t o  be impermiss ible ,  it would s t i l l  
be t h e  d e c i s i o n  of t h i s  Court  t o  
d e p a r t  from t h e  g u i d e l i n e s  
recommended sen tence ,  upon t h e  b a s i s  
of t h e  remaining pe rmis s ib l e  reason 
o r  r ea sons ,  and t o  impose t h e  same 
sen tence  h e r e i n  announced. 

The F l o r i d a  Bar Re: Rules of Criminal  Procedure (Sentencing 

Guide l ines ,  3.701, 3.988),  (F l a .  

This  Court  qu i ck ly  r e a l i z e d  t h e  danger of approving such 

language : 

There i s  t o o  g r e a t  a  t empta t ion  t o  
i nc lude  t h i s  phraseology i n  a l l  
d e p a r t u r e  s en t ences  and we do n o t  
b e l i e v e  it a p p r o p r i a t e  t o  approve 
b o i l e r  p l a t e  language. The t r i a l  
judge must c o n s c i e n t i o u s l y  weigh 
r e l e v a n t  f a c t o r s  i n  imposing 
sen tences ;  i n  most i n s t a n c e s  an 
improper i n c l u s i o n  of an erroneous 
f a c t o r  a f f e c t s  an o b j e c t i v e  
de te rmina t ion  of an a p p r o p r i a t e  
sen tence .  

Id .  a t  f oo tno te .  The second sen tence  of t h i s  f o o t n o t e  i s  - 

e n t i r e l y  c o n s i s t e n t  wi th  t h e  reasonable  doubt t e s t  adopted 

by t h i s  Court  i n  A l b r i t t o n .  

Nothing has  changed s i n c e  December, 1985, which would 

cause  t h i s  Court  t o  a l t e r  i t s  view from t h a t  expressed i n  

t h e  foo tno te .  Notwithstanding Judge B a r f i e l d ' s  cau t iona ry  

concur r ing  op in ion ,  t h o s e  t r i a l  judges who want t h e i r  

d e p a r t u r e  s en t ences  t o  s tand  w i l l  r e p e a t  t h e  b o i l e r  p l a t e  

language i n  every sen tenc ing  o r d e r ,  and t h e  D i s t r i c t  Cour t s  

w i l l  be  g lad  t o  s e e  it, f o r  it makes t h e i r  review t a s k s  a  



whole l o t  e a s i e r .  I n  f a c t ,  it w i l l  l e a d  t o  no  r e v i e w  a t  

a l l .  

The second r e a s o n  why t h i s  c e r t i f i e d  q u e s t i o n  mus t  

b e  answered  i n  t h e  n e g a t i v e  i s  b e c a u s e  it would a l l o w  t h e  

t r i a l  j udge  t o  o v e r r u l e  t h i s  C o u r t ' s  d e c i s i o n s  i n  

A l b r i t t o n  and S t a t e  v .  M i s c h l e r  by i n c l u d i n g  t h e  b o i l e r  

p l a t e  l a n g u a g e  i n  i t s  r e s e n t e n c i n g  o r d e r .  

I n  A l b r i t t o n ,  t h i s  C o u r t  h e l d  t h a t  where  t h e  a p p e l l a t e  

c o u r t  f i n d s  some r e a s o n s  f o r  d e p a r t u r e  t o  b e  v a l i d  and some 

t o  b e  i n v a l i d ,  it mus t  r e v e r s e  u n l e s s  t h e  s t a t e  c a n  show 

beyond a  r e a s o n a b l e  d o u b t  t h a t  t h e  s e n t e n c e  would h a v e  been  

t h e  same. T h i s  bu rden  on  t h e  s t a t e  i s  a  heavy  o n e ,  s i m i l a r  

t o  t h a t  employed where t h e  c o u r t  i s  t r y i n g  t o  d e t e r m i n e  

w h e t h e r  c o n s t i t u t i o n a l  e r r o r  c a n  b e  h a r m l e s s  e r r o r ,  see, 

e . g . ,  S t a t e  v .  D i G u i l l i o ,  491 So.2d 1129 ( F l a .  1986)  and 

C a s t e e l  v .  S t a t e ,  No. 68,260 ( F l a .  D e c .  11, 1986)  ( s l i p  

o p i n i o n  a t  3 - 4 ) .  The b o i l e r  p l a t e  l a n g u a g e  would remove 

t h i s  heavy  bu rden  f rom t h e  s t a te ,  and  would a l l o w  t h e  

D i s t r i c t  C o u r t s  t o  a f f i r m  e v e r y  c a s e .  

S u b s e q u e n t  t o  A l b r i t t o n ,  t h i s  C o u r t  h e l d  i n  S t a t e  v .  

M i s c h l e r  t h a t  t h e  i n c l u s i o n  o f  o n e  o f  t h r e e  p r o h i b i t e d  

c a t e g o r i e s  f o r  d e p a r t u r e  would c a u s e  r e v e r s i b l e  e r r o r :  

A r e a s o n  which  i s  p r o h i b i t e d  by  t h e  
g u i d e l i n e s  t h e m s e l v e s  c a n  n e v e r  b e  
u s e d  t o  j u s t i f y  d e p a r t u r e .  S a n t i a g o  
v .  S t a t e ,  478 So.2d 47 ( F l a .  1 9 8 5 ) .  
F a c t o r s  a l r e a d y  t a k e n  i n t o  a c c o u n t  i n  



c a l c u l a t i n g  t h e  g u i d e l i n e s  s c o r e  can 
n e v e r  s u p p o r t  d e p a r t u r e .  Hendrix v .  
S t a t e ,  475 So.2d 1218 ( F l a .  1 9 8 5 ) .  
A c o u r t  c a n n o t  u s e  a n  i n h e r e n t  component 
of t h e  c r ime  i n  q u e s t i o n  t o  j u s t i f y  
d e p a r t u r e .  

S t a t e  v .  M i s c h l e r ,  488 So.2d a t  525. The F i r s t  D i s t r i c t  

s u b s e q u e n t l y  h e l d  t h a t  S t a t e  v .  M i s c h l e r  a l t e r e d  t h e  

A l b r i t t o n  t e s t  and c a l l e d  f o r  a u t o m a t i c  r e v e r s a l  i f  one o f  

t h e  p r o h i b i t e d  c a t e g o r i e s  i s  i n v o l v e d .  Rousseau v .  S t a t e ,  

s u p r a ,  on r e h e a r i n g .  Again, i f  t h e  b o i l e r  p l a t e  l anguage  

i s  approved,  t h e  s e n t e n c i n g  judge w i l l  b e  p e r m i t t e d  t o  

o v e r r u l e  S t a t e  v.  M i s c h l e r  by r e l y i n q  upon a  p r o h i b i t e d  

c a t e g o r y  and t h e n  s a y i n g  t h a t  t h e  s e n t e n c e  would be  t h e  

same w i t h o u t  it. 

P e t i t i o n e r ' s  motion f o r  r e h e a r i n g  p o i n t e d  o u t  t h a t  

s i n c e  Rousseau had recogn ized  t h a t  S t a t e  v .  M i s c h l e r  

a l t e r e d  t h e  A l b r i t t o n  t e s t ,  t h e  p a n e l  d e c i s i o n  was wrong 

because  it had s t r u c k  M i s c h l e r - p r o h i b i t e d  r e a s o n s  ( ~ p p e n d i x  

C ) .  The F i r s t  D i s t r i c t  den ied  r e h e a r i n g  on a u t h o r i t y  o f  

Agatone v .  S t a t e ,  487 So.2d 1060 ( F l a .  1986) (Appendix D ) .  

I t  a p p e a r s  t o  t h e  unders igned  t h a t  t h i s  Cour t  d i d  n o t  d e c i d e  

t h e  i s s u e  i n  Agatone, s i n c e  S t a t e  v .  M i s c h l e r  i s  n o t  even 

c i t e d  i n  Agatone and s i n c e  t h e  i n t e r p l a y  between A l b r i t t o n  

and S t a t e  v.  M i s c h l e r  i s  n o t  d i s c u s s e d  i n  Agatone. I n  any 

e v e n t ,  t h a t  i s s u e  w i l l  b e  dec ided  when t h i s  Cour t  r u l e s  i n  

Rousseau. I t  r e a l l y  does  n o t  m a t t e r  f o r  p e t i t i o n e r ' s  c a s e  

which way t h e  Rousseau q u e s t i o n  i s  d e c i d e d .  I f  t h i s  Cour t  

h o l d s  i n  Rousseau t h a t  t h e  A l b r i t t o n  t e s t  s u r v i v e s  M i s c h l e r ,  



t h e n  t h e  s e n t e n c i n g  judge  w i l l  s t i l l  b e  a b l e  t o  u s e  t h e  

b o i l e r  p l a t e  l a n g u a g e  t o  make it e a s y  f o r  t h e  D i s t r i c t  

C o u r t  t o  upho ld  h i s  s e n t e n c e .  I f  t h i s  C o u r t  h o l d s  i n  

Rousseau t h a t  M i s c h l e r  a l t e r s  t h e  A l b r i t t o n  t e s t ,  t h e  

D i s t r i c t  C o u r t  w i l l  h a v e  a l i t t l e  more d i f f i c u l t y  

a f f i r m i n g  a s e n t e n c e ,  b u t  t h e  u s e  o f  t h e  b o i l e r  p l a t e  

l a n g u a g e  w i l l  open  t h e  d o o r  f o r  t h a t  r e s u l t .  Thus ,  

r e g a r d l e s s  o f  how t h e  Rousseau  q u e s t i o n  i s  answered ,  t h e  

c e r t i f i e d  q u e s t i o n  i n  t h e  i n s t a n t  case must  b e  answered  

i n  t h e  n e g a t i v e .  



ISSUE I1 

THE DISTRICT COURT ERRED I N  FINDING 
REASON NUMBER 3 ,  FJHICH WAS BASED ON 
SPECULATION, TO BE VALID. 

The s e n t e n c i n g  judge found i n  r eason  number 3  t h a t  t h e  

v i c t i m  s u f f e r e d  t h e  p o s s i b i l i t y  of  d e a t h  o r  g r e a t  b o d i l y  

harm because  s h e  was l e f t  i n  a n  abandoned t r a i l e r  i n  t h e  

w i n t e r  t i m e .  P e t i t i o n e r  a t t a c k e d  t h i s  r e a s o n  below a s  

b e i n g  e n t i r e l y  based upon s p e c u l a t i o n ,  and w i l l  make t h e  

same argument h e r e .  I n  Lindsey v .  S t a t e ,  453 So.2d 485 

( F l a .  2d DCA 1984) and Davis  v ,  S t a t e ,  458 So,2d 42 ( F l a .  

4 t h  DCA 1 9 8 4 ) ,  approved,  477 So.2d 565 ( F l a ,  1985) t h e  

c o u r t s  h e l d  t h a t  d e p a r t u r e s  c o u l d  n o t  b e  based upon 

s p e c u l a t i o n  t h a t  t h e  d e f e n d a n t  may have committed o t h e r  

c r i m e s  a g a i n s t  t h e  same v i c t i m ,  t h u s  s u b j e c t i n g  t h e  v i c t i m  

t o  f u r t h e r  abuse  o r  i n j u r y .  These h o l d i n g s  a r e  c o n s i s t e n t  

w i t h  t h i s  C o u r t ' s  h o l d i n g  i n  S t a t e  v .  M i s c h l e r ,  s u p r a ,  t h a t  

f a c t s  s u p p o r t i n g  a  r eason  f o r  d e p a r t u r e  must b e  c r e d i b l e  

and proven beyond a  r e a s o n a b l e  doubt .  T h i s  Cour t  must 

s t r i k e  r e a s o n  number 3 ,  



V CONCLUSION 

Based upon t h e  f o r e g o i n q  a rqumen t ,  r e a s o n i n q ,  and 

c i t a t i o n  of a u t h o r i t y ,  p e t i t i o n e r  r e q u e s t s  t h a t  t h i s  

C o u r t  answer  t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  n e g a t i v e ,  

r e v e r s e  t h e  d e c i s i o n  o f  t h e  F i r s t  D i s t r i c t  and  remand 

f o r  r e s e n t e n c i n g  i n  l i g h t  o f  t h e  re rna in inq  v a l i d  r e a s o n s  

f o r  d e p a r t u r e .  
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