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STATEMENT OF THE CASE AND FACTS 

The D i s t r i c t  C o u r t  o f  A p p e a l ,  F i f t h  D i s t r i c t ,  e n t e r t a i n e d  

t h i s  c a s e  twice, b o t h  times a d d r e s s i n g  t h e  i s s u e  o f  s p e e d y  

t r i a l .  L i v i n q s t o n  v .  S t a t e ,  497 So .2d  998 ( F l a .  5 t h  DCA 1986 )  ; 

S t a t e  v .  L i v i n q s t o n ,  475 So.2d 1328  ( F l a .  5 t h  DCA 1 9 8 5 ) .  The 

f i r s t  a p p e a l  s t a r t e d  e x a c t l y  where  t h i s  case e n d s ,  w i t h  t h e  o r d e r  

o f  J u l y  2 ,  1 9 8 4 ,  d e n y i n g  t h e  d e f e n d a n t ' s  f i r s t  m o t i o n  f o r  

d i s c h a r g e  u n d e r  t h e  s p e e d y  t r i a l  r u l e .  T h i s  o r d e r  se t  i n  m o t i o n  

t h e  n i n e t y  d a y  s p e e d y  t r i a l  r u l e ,  which  t h e  c o u r t  r u l e d  was 

e x t e n d e d  t o  a d a t e  o u t s i d e  t h e  time by d e f e n s e  a g r e e m e n t .  The 

s e c o n d  "mo t ion  f o r  d i s c h a r g e  f i l e d  o n  O c t o b e r  3 ,  1 9 8 4 ,  was 

p r e m a t u r e ,  and s h o u l d  n o t  have  been  g r a n t e d . "  Id. a t  1329 .  T h i s  

case r e v i e w s  t h e  c o r r e c t n e s s  o f  t h e  d e n i a l  o f  t h e  f i r s t  m o t i o n  

• f o r  d i s c h a r g e  f i l e d  J u n e  1 4 ,  1984 .  The t r i a l  c o u r t  b a s e d  i ts  

d e n i a l  o f  t h e  m o t i o n  f o r  d i s c h a r g e  o n  t h e  g r o u n d s  t h a t  L i v i n g s t o n  

had n o t  been  a v a i l a b l e  f o r  t r i a l  d u r i n g  s u b s t a n t i a l  p o r t i o n s  o f  

t h e  p e r i o d  f rom h i s  a r r e s t  o n  May 1 2 ,  1 9 8 1 ,  to  h i s  a r r e s t  o n  a 

c a p i a s  on  May 2 ,  1984 ( R  128-13) '  

L i v i n g s t o n  was a r r e s t e d  o n  May 1 2 ,  1981 ,  f o r  t h e  v e h i c u l a r  

h o m i c i d e  o f  V i o l a  Woolt J a c o b s  i n  B r e v a r d  Coun ty ,  F l o r i d a  ( R  

1 0 6 ) .  A f t e r  a N o  I n f o r m a t i o n  was f i l e d  June  1 5 ,  1 9 8 1 ,  p e t i t i o n e r  

was d i s c h a r g e d  f rom j a i l ,  b u t  o n  Augus t  1 2 ,  1 9 8 1 ,  t h e  s t a t e  f i l e d  

a n  i n f o r m a t i o n  c h a r g i n g  p e t i t i o n e r  w i t h  v e h i c u l a r  h o m i c i d e  ( R  

1 0 6 ) .  When t h e  i n f o r m a t i o n  c o u l d  n o t  b e  s e r v e d ,  a c a p i a s  

i s s u e d .  L i v i n g s t o n  was . a r r e s t e d  o n  t h i s  c a p i a s  on  May 2 ,  1984 ( R  

' ( R  ) r e f e r s  t o  r e c o r d  on a p p e a l .  

-1- 



A f t e r  t h i s  c a u s e  was remanded t o  . t h e  t r i a l  c o u r t ,  p e t i t i o n e r  

e n t e r e d  a p l e a  o f  n o l o  c o n t e n d e r e ,  r e s e r v i n g  h i s  r i g h t  t o  a p p e a l  

t h e  d e n i a l  o f  t h e  m o t i o n  f o r  d i s c h a r g e .  On March 1 2 ,  1 9 8 6 ,  

L i v i n g s t o n  was s e n t e n c e d  t o  two and  o n e - h a l f  y e a r s  i n  p r i s o n ,  

f o l l o w e d  by two y e a r s  p r o b a t i o n .  

On November 20 ,  1 9 8 6 ,  t h e  F i f t h  D i s t r i c t  a f f i r m e d  t h e  

c o n v i c t i o n .  T h a t  p o r t i o n  o f  t h e  s e n t e n c e  impos ing  c o u r t  costs  

was r e v e r s e d ,  and a q u e s t i o n  o f  g r e a t  p u b l i c  i m p o r t a n c e  was 

c e r t i f i e d  t o  t h i s  h o n o r a b l e  c o u r t  f o r  r e s o l u t i o n .  

DOES THE APPLICATION OF SECTION 27 .3455 ,  
FLORIDA STATUTES ( 1 9 8 5 )  TO CRIMES 
COMMITTED PRIOR TO THE EFFECTIVE DATE OF 
THE STATUTE VIOLATE THE EX POST FACT0 
PROVISIONS OF THE CONSTIT~IOTOF THE 
UNITED STATES OR THE STATE OF FLORIDA, OR 
DOES THE STATUTE MERELY EFFECT A 
PROCEDURAL CHANGE AS I S  PERMITTED UNDER 
STATE V.  JACKSON, 478 SO. 2d 1054 ( 1 9 8 5 ) ?  

S e e ,  S t a t e  v .  Yost, C a s e  N o .  68 ,949 .  



SUMMARY OF ARGUMENT 

POINT ONE: The trial court correctly denied appellant's motion 

for discharge under the speedy trial rule because there was 

substantial evidence that petitioner was eluding prosecution. 

POINT TWO: Under preexisting law, the court could withhold 

accrued gain time for failure to abide by the orders of the 

court, so this section does not impose a more onerous penalty. 

Gain time is computed exactly as before, the statute merely 

alters the procedure by which gain time is forfeited for non- 

payment. Section 27.3455, Florida Statutes (1985) does not 

violate the ex post facto provisons of the Constitutions of the 

United States or the State of Florida. 



POINT ONE 

THE TRIAL COURT CORRECTLY DETERMINED THAT 
PETITIONER GAVE FALSE ADDRESSES UPON 
ARREST AND ACTIVELY CONCEALED HIMSELF, 
THEREBY RENDERING H I M  UNAVAILABLE FOR 
TRIAL PURSUANT TO FLORIDA RULE OF 
CRIMINAL PROCEDURE 3.19 1. 

ARGUMENT 

Responden t  c o n t e n d s  t h a t  t h e  t r i a l  c o u r t  c o r r e c t l y  d e n i e d  

t h e  f i r s t  m o t i o n  f o r  d i s c h a r g e .  P e t i t i o n e r  h e r e i n  a r g u e s  o n l y  

t h a t  i t  was e r r o r  t o  deny  h i s  m o t i o n  o n  t h e  b a s i s  o f  t h e  r u l e ,  h e  

d o e s  n o t  asser t  a v i o l a t i o n  o f  h i s  c o n s t i t u t i o n a l  r i g h t  to  s p e e d y  

t r i a l .  The t r i a l  c o u r t ' s  o r d e r  is p r e s u m p t i v e l y  correct ,  and  

s h o u l d  n o t  b e  d i s t u r b e d  on a p p e a l  when b a s e d  on f a c t u a l  f i n d i n g s  

amply s u p p o r t e d  by t h e  r e c o r d .  DeConinqh v .  S t a t e ,  4 3 3  So.2d 5 0 1  

( F l a .  1 9 8 3 ) .  

A t  t h e  t i m e  o f  h i s  a r r e s t  o n  May 1 2 ,  1981 ,  p e t i t i o n e r  g a v e  

two a d d r e s e s ,  888 S .  A t l a n t i c  Avenue,  Cocoa Beach ,  and a p o s t  

o f f i c e  box ( R  2 8 ) .  From t h e  v e h i c l e  r e g i s t r a t i o n ,  t h e  a r r e s t i n g  

o f f i c e r  o b t a i n e d  a t h i r d  a d d r e s s ,  348 Woodland Avenue ( R  2 8 ) .  

P e t i t i o n e r  was n o t  l i v i n g  a t  e i t h e r  o f  t h e s e  a d d r e s s e s  a t  t h e  

t i m e  o f  h i s  a r r e s t .  N o  o n e  l i v e d  a t  888 S .  A t l a n t i c  u n t i l  

O c t o b e r ,  1981 ,  b e c a u s e  it  was b e i n g  r e n o v a t e d  ( R  3 7 ) .  

P e t i t i o n e r ' s  g i r l f r i e n d  and sometimes roommate, Dana H o p f e r ,  was 

n o t  l i v i n g  a t  t h e  348 Woodland Avenue a d d r e s s  a t  t h e  t i m e  o f  h i s  

a r r e s t  ( R  11) . The p o s t  o f f  ice box was i n  Hopfe r  ' s  name and t h e  

s t r e e t  a d d r e s s  s h e  l i s t e d  w i t h  t h e  p o s t  o f f i c e  was 348 Woodland 

Avenue ( R  1 7 ) .  T h e r e f o r e ,  none o f  t h e  a d d r e s s e s  g i v e n  by 

p e t i t i o n e r  were v a l i d .  I m m e d i a t e l y  upon h i s  release f rom j a i l ,  

L i v i n g s t o n  moved t o  a n o t h e r  c i t y  ( R  8 ) .  L i v i n g s t o n  and Hopfer  



moved from M e r r i t t  I s l a n d  t o  Melbourne t o  C a n a v e r a l  t o  Cocoa 

Beach t o  Palm Bay d u r i n g  t h i s  time p e r i o d  ( R  8 ) .  

I t  is u n d i s p u t e d  t h a t  L i v i n g s t o n  d i d  n o t  have  a  d r i v e r ' s  

l i c e n s e ,  d i d  n o t  have  any u t i l i t i e s  l i s t e d  i n  h i s  name, and d i d  

n o t  have  a  t e l e p h o n e  be tween  1 9 8 1  and 1984 ( R  120.  

P e t i t i o n e r  i n c o r r e c t l y  s t a t e s  t h a t  be tween  May 1 2 ,  1981 ,  and 

h i s  1984 a r r e s t  he  was i n  r e g u l a r  c o n t a c t  w i t h  h i s  employer  P a u l  

Putnam. I n  f a c t ,  L i v i n g s t o n  t e s t i f i e d  t h a t  h e  was employed by 

b o t h  Putnam and Donald B l a d e s ,  a s  w e l l  a s  s e l f - employed  d u r i n g  

t h i s  p e r i o d  ( R  8 ) .  Putnam t e s t i f i e d  t h a t  h e  d i d  n o t  see 

p e t i t i o n e r  or know o f  h i s  w h e r e a b o u t s  f o r  o v e r  a  y e a r  between 

1 9 8 1  and 1984 .  Putnam a l s o  t e s t i f i e d  t h a t  i n  1 9 8 1  a f t e r  t h e  

a c c i d e n t ,  L i v i n g s t o n  t o l d  Putnam h e  was moving t o  a n o t h e r  town to  

a v o i d  s e r v i c e  o f  p r o c e s s  i n  a  p o t e n t i a l  c i v i l  s u i t  f o r  w r o n g f u l  

d e a t h  f rom t h i s  i n c i d e n t  ( R  4 9 ) .  

P e t i t i o n e r  a l s o  p l a c e s  g r e a t  e m p h a s i s  on t h e  f a c t  t h a t  h i s  

g i r l f r i e n d ,  Dana H o p f e r ,  h i s  w i f e  s i n c e  May, 1984 ,  m a i n t a i n e d  

t r a c e a b l e  a d d r e s s e s .  However, even  t h e  p u b l i c  d e f e n d e r  ' s 

i n v e s t i g a t o r  was u n a b l e  t o  l o c a t e  M s .  Hopfer  ( R  2 4 ) .  I t  is  c l e a r  

t h a t  L i v i n g s t o n  f a i l e d  to  k e e p  i n  c o n t a c t  w i t h  h i s  a t t o r n e y .  

J o h n s o n  v .  S t a t e ,  463 So.2d 514 ( F l a .  1st DCA 1 9 8 5 ) .  

P e t i t i o n e r  r e l i e s  upon Fyman v .  S t a t e ,  450 So.2d 1250 ( F l a .  

2d DCA 1 9 8 4 ) ,  f o r  t h e  p r o p o s i t i o n  t h a t  a n  a c c u s e d  h a s  no  d u t y  t o  

r ema in  a v a i l a b l e  f o r  t r i a l  on  new c h a r g e s  o f  which h e  h a s  no 

knowledge.  S e e  a l s o ,  F l a .  R. C r i m .  P .  3 . 1 9 1 ( h )  ( 2 ) .  However, i f  

t h e r e  is e v i d e n c e  t h a t  t h e  a c c u s e d  knew or s h o u l d  have  known t h a t  

• h e  was wanted by t h e  p o l i c e  or t h a t  he  was e v a d i n g  a r r e s t ,  t h e  



burden is on the accused to establish by competent proof that he 

was available. Richardson v. State, 340 So.2d 198 (Fla. 4th DCA 

1976), State ex re1 Green v. Patterson, 279 So.2d 362 (Fla. 2d 

DCA 1973), Bouchacra v. Leffler, 413 So.2d 791 (Fla. 5th DCA 

1982), Fla. R. Crim. P. 3.191(e). 

There was evidence that petitioner actively avoided service 

of process. Appellant gave false addresses at arrest, and 

maintained no traceable ties to the community through utilities, 

telephone or driver's license records. C.f. Wriqht v. State, 387 

So.2d 1060 (Fla. 5th DCA 1980), Richardson v. State, supra. 

Petitioner did not stay in contact with his attorney. Paul 

Putnam, his sometimes employer, lost contact with Livingston 

several times during this period, including over a year. From 

these facts, the trial court correctly concluded that petitioner 

was concealing himself to evade prosecution. Petitioner has 

failed to sustain is burden of demonstrating that the trial 

court's ruling was error. 



POINT TWO 

SECTION 2 7 . 3 4 5 5 ,  FLORIDA STATUTES ( 1 9 8 5 )  
DOES NOT VIOLATE THE CONSTITUTIONAL 
PROHIBITION AGAINST EX POST FACT0 LAWS 
BECAUSE THE IMPOSITIOFO~STS IS NOT A 
MORE ONEROUS PENALTY, AND THE STATUTE 
MERELY ALTERS THE PROCEDURE BY WHICH 
COURT COSTS ARE IMPOSED. GAIN TIME 
COMPUTATION I S  UNAFFECTED BY THIS 
STATUTE. 

S e c t i o n  2 7 . 3 4 5 5 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  became  e f f e c t i v e  

J u l y  1, 1 9 8 5 .  2  T h i s  s t a t u t e  p r o v i d e s  f o r  t h e  m a n d a t o r y  

i m p o s i t i o n  o f  c o u r t  costs o f  $200  f o r  e v e r y  f e l o n y  c o n v i c t i o n ,  i n  

a d d i t i o n  t o  a n y  o t h e r  f i n e s  or costs. T h e  costs are  to  b e  

f o r w a r d e d  t o  t h e  L o c a l  G o v e r n m e n t  C r i m i n a l  J u s t i c e  Fund to  

c o m p e n s a t e  v i c t i m s  o f  crime a n d  w i t n e s s e s  c a l l e d  t o  t e s t i f y .  T h e  

s t a t u t e  i n  e f f e c t  a t  t h e  t i m e  o f  p e t i t i o n e r ' s  s e n t e n c i n g  p r o v i d e d  

t h a t :  

A l l  a p p l i c a b l e  f e e s  a n d  c o u r t  costs s h a l l  
b e  p a i d  i n  f u l l  p r i o r  t o  t h e  g r a n t i n g  o f  
a n y  g a i n  time a c c r u e d .  However ,  t h e  
c o u r t  s h a l l  s e n t e n c e  t h o s e  p e r s o n s  whom 
i t  d e t e r m i n e s  to  b e  i n d i g e n t  to  a term o f  
c o m m u n i t y  s e r v i c e  i n  l i e u  o f  t h e  costs  
p r e s c r i b e d  i n  t h i s  s e c t i o n ,  a n d  s u c h  
i n d i g e n t  p e r s o n s  s h a l l  b e  e l i g i b l e  t o  
a c c r u e  g a i n  t i m e  . . . 

T h e  d i s t r i c t  c o u r t  d e t e r m i n e d  t h a t  i m p o s i t i o n  o f  communi ty  

c o n t r o l  i n  l i e u  o f  $ 2 0 0  a t  L i v i n g s t o n ' s  s e n t e n c i n g  o n  March  1 2 ,  

1 9 8 6 ,  i s  a n  e x  post f a c t o  v i o l a t i o n .  A r t .  I ,  5 1 0 ,  F l a .  C o n s t .  

T h e  t h r e s h h o l d  q u e s t i o n  is w h e t h e r  t h i s  i s s u e  is p r e s e r v e d  

f o r  r e v i e w  a n d  p r o p e r l y  b e f o r e  t h i s  c o u r t .  "The c o n s t i t u t i o n a l  

• T h i s  s t a t u t e  h a s  b e e n  s u b s t a n t i a l l y  r e v i s e d .  Ch. 8 6 - 1 5 4 ,  
Laws o f  F l a .  



a p p l i c a t i o n  o f  a s t a t u t e  to  a p a r t i c u l a r  s e t  o f  f a c t s  . . . must  

b e  r a i s e d  a t  t h e  t r i a l  l e v e l . "  T r u s h i n  v .  S t a t e ,  425 So.2d 1126 

( F l a .  1 9 8 2 ) .  T h e r e  was a b s o l u t e l y  no o b j e c t i o n  posed  b e f o r e  t h e  

t r i a l  c o u r t  when s e n t e n c e  was imposed ( R  95 -96 ) .  The 

c o n s t i t u t i o n a l i t y  o f  t h e  s t a t u t e  as  a p p l i e d  is n o t  p r e s e r v e d  f o r  

a p p e l l a t e  r e v i e w .  

On i ts  f a c e ,  t h e  s t a t u t e  is c o n s t i t u t i o n a l .  Those  

d e f e n d a n t s  w i t h  a n  a b i l i t y  t o  p a y  a re  c r e d i t e d  and awarded  g a i n  

time e x a c t l y  as  b e f o r e ,  p r o v i d e d  t h e y  comply w i t h  t h e  p r o c e d u r e  

f o r  c o l l e c t i o n  o f  t h e  c o u r t  o r d e r e d  costs.  I n d i g e n t  d e f e n d a n t s  

are a l so  c r e d i t e d  and awarded  g a i n  time e x a c t l y  a s  b e f o r e .  The 

s t a t u t e  p r o v i d e s  f o r  a l t e r n a t e  payment  o f  t h e  c o u r t  costs by 

p e r f o r m i n g  community s e r v i c e  upon m o t i o n  by t h e  d e f e n d a n t .  On 

a i ts  f a c e ,  t h e  s t a t u t e  is n o t  r e t r o a c t i v e ,  b u t  r e s p o n d e n t  

r e c o g n i z e s  t h e  r e t r o a c t i v e  a p p l i c a t i o n  i n  t h i s  case. 

The s t a n d a r d  method o f  a d v a n c i n g  t h i s  claim is a p e t i t i o n  

f o r  w r i t  o f  h a b e a s  c o r p u s .  I n  Weaver v .  Graham, 450 U . S .  2 8 ,  1 0 1  

S . C t .  9 6 0 ,  67 L.Ed.2d 17  ( 1 9 8 1 ) ,  t h e  p r o  se l i t i g a n t  s o u g h t  a 

w r i t  o f  h a b e a s  c o r p u s  i n  t h e  Supreme C o u r t  o f  F l o r i d a ,  and  when 

d e n i e d ,  h e  s o u g h t  a w r i t  o f  h a b e a s  c o r p u s  s u c c e s s f u l l y  i n  t h e  

U n i t e d  S t a t e s  Supreme C o u r t .  S i n c e  p e t i t i o n e r  is a t t a c k i n g  t h e  

l e g a l i t y  o f  h i s  d e t e n t i o n ,  h a b e a s  c o r p u s  r e v i e w  is a p p r o p r i a t e .  

T h i s  i s s u e  w i l l  n o t  be  r i p e  f o r  r e v i e w  u n t i l  L i v i n g s t o n  

b e g i n s  t o  s e r v e  t h e  community s e r v i c e  p o r t i o n  o f  h i s  s e n t e n c e .  

A p p e l l a t e  c o u r t s  s h o u l d  r e f r a i n  f rom i s s u i n g  a d v i s o r y  o p i n i o n s .  

See, S t a t e  v .  K i n n e r ,  398 So.2d 1360 ( F l a .  1981 )  P a c e  v .  ~ i n q ,  38 

@ So.2d 823  ( F l a .  1 9 4 9 ) .  



a On t h e  mer i ts ,  r e s p o n d e n t  a d v a n c e s  s e v e r a l  a r g u m e n t s  i n  

s u p p o r t  o f  t h e  p r o p o s i t i o n  t h a t  t h e r e  is no ex s t  f a c t o  

v i o l a t i o n  i n  t h i s  c a s e .  T h i s  s t a t u t e  d o e s  n o t  a l t e r  t h e  p e n a l  

p r o v i s i o n s  b e c a u s e  c o u r t  costs a r e  n o t  a  p e n a l t y .  The c o u r t  

c o u l d  a l w a y s  impose c o u r t  costs ,  so t h e  s t a t u t e  d o e s  n o t  impose a  

more o n e r o u s  p e n a l t y .  S 5  939.01 ,  943.25,  F l a .  S t a t .  ( 1 9 8 5 ) .  The 

s t a t u t e  o n l y  c h a n g e s  t h e  p r o c e d u r e  i n  which costs a r e  e x t r a c t e d  

f rom c r i m i n a l  d e f e n d a n t s ;  t h i s  p r o c e d u r a l  c h a n g e  is n o t  a n  ex 

post  f a c t o  v i o l a t i o n .  

Fo r  a  c r i m i n a l  law to  be  e x  post f a c t o ,  two f a c t o r s  must  be  

p r e s e n t :  i t  mus t  b e  r e t r o s p e c t i v e  and i t  must  d i s a d v a n t a g e  t h e  

o f f e n d e r  a f f e c t e d  by i t .  Even i f  t h e  s t a t u t e  m e r e l y  a l t e r s  p e n a l  

p r o v i s i o n s  a c c o r d e d  by t h e  g r a c e  o f  t h e  l e g i s l a t u r e ,  i t  is ex 

post f a c t o  i f  i t  is r e t r o a c t i v e  and more o n e r o u s  t h a n  t h e  law i n  

e f f e c t  on  t h e  d a t e  o f  t h e  o f f e n s e .  Weaver v .  Graham, 450 U.S. a t  

964-965. I t  is c l e a r  t h a t  t h i s  s t a t u t e  is b e i n g  a p p l i e d  

r e t r o a c t i v e l y ,  t h a t  is, t o  o f f e n s e s  commit ted  b e f o r e  i t s  

e f f e c t i v e  d a t e .  However, t h i s  s t a t u t e  d o e s  n o t  a l t e r  p e n a l  

p r o v i s i o n s .  Weaver v .  Graham, s u p r a ,  c o n c e r n e d  a  s t a t u t e  t h a t  

changed  t h e  g a i n  t i m e  t h a t  would b e  awarded t o  p r i s o n e r s .  Here, 

t h e  g a i n  t i m e  is unchanged ,  o n l y  t h e  p r o c e d u r e  by which i t  is 

c r e d i t e d .  The c h a n g e  i n  t h e  way c o u r t  costs a r e  c o l l e c t e d  is n o t  

r e l a t e d  t o  e i t h e r  t h e  crime or t h e  p e n a l t y .  The s t a t u t e  d o e s  n o t  

a l t e r  t h e  p e n a l  p r o v i s i o n s ,  so it is n o t  a n  ex post  f a c t o  

v i o l a t i o n .  F o l l o w i n g  p e t i t i o n e r ' s  a rgumen t ,  e v e r y  t i m e  c o u r t  

costs were i n c r e a s e d  f o r  any  r e a s o n ,  t h a t  a d m i n i s t r a t i v e  d e c i s i o n  

would v i o l a t e  t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  ex post  



a facto laws. 

The computation of gain time is unaffected by this 

statute. If a criminal defendant is not indigent for the 

purposes of this statute, gain time will still accrue, but it 

will be forfeited if the money is not paid by the defendant's 

tentative release date. Forfeiture of gain time for failure to 

pay a certain sum ordered by the court has always been proper 

pursuant to sections 944.275 (5) and 944.28, Florida Statutes 

(1985). Gain time may be forfeited if a "prisoner is found 

guilty of an infraction of the laws of this state or the rules of 

the department." S 944.275(5), Fla. Stat. (1985) (applies to 

sentences imposed for offenses committed on or after July 1, 

1978). Moreover, "all or any part of gain time earned by a 

a prisoner according to the provisions of law shall be subject to 

forfeiture if such prisoner shall . . . by action or word refuse 
to carry out any instruction duly given to him . . . or violate 
any law of the state or any rule or regulation of the department 

or institution." 5 944.28 (2) (a) , Fla. Stat. (1985) (applied 

prior to date of petitioner's offense). Failure to obey a court 

order of any kind constitutes contempt, and thus subjects the 

violator to forfeiture of gain time. See, 38.23, Fla. Stat. 

(1985). The provision of section 27.3455 prohibiting the 

granting of accrued gain time for non-payment of a court ordered 

fee is nothing but a restatement of the law as it existed prior 

to the commission of petitioner's offense. Consequently, unlike 

the facts in Weaver supra, the forfeiture of gain time in section 

• 27.3455 does not change the amount or availability of gain 



time. Any change is merely procedural, which does not violate ex 

post facto. State v. Jackson, supra, Dobbert v. Florida, 432 

U.S. 292, 97 S.Ct. 229, 43 L.Ed.2d 344 (1977). 

In Dobbert, the Florida death penalty statute was upheld 

against an ex post facto attack because the change in the statute 

was "clearly procedural. Even though it may work to the 

disadvantage of a defendant, a procedural change is not ex post 

facto." Dobbert v. Florida, 432 U.S. at 293. Section 27.3455, 

Florida Statutes (1985) is also clearly procedural. 

Even the indigent defendant cannot argue the statute imposes 

a greater quantum of punishment than previously authorized. An 

indigent does not lose gain time, nor does an indigent pay 

fees. Instead, an indigent must perform community service at the 

termination of incarceration. Again, prior to the date of 

Livingston's offense, the court had the authority to impose a 

split sentence, imposing incarceration and then a period of 

community service. 5 775.091, Fla. Stat. (1985). Alternative 

dispositions include split sentences, public service, or any 

other disposition authorized by law. 5 921.187, Fla. Stat. 

(1985). 

The imposition of the monetary payment of $200 commmunity 

service in lieu thereof, simply does not violate ex post facto 

doctrines since it is not an increase in the quantum of 

punishment, but is merely a procedural change. The state submits 

that petitioner has not rebutted the presumption of the 

constitutionality of section 27.3455 in that no added punishment 

or disadvantage exists to demonstrate ex post facto violations. 



CONCLUSION 

B a s e d  upon  t h e  a r g u m e n t  a n d  a u t h o r i t i e s  p r e s e n t e d  h e r e i n ,  

r e s p o n d e n t  r e s p e c t f u l l y  p r a y s  t h i s  h o n o r a b l e  c o u r t  t o  a f f i r m  t h e  

j u d g m e n t  a n d  s e n t e n c e  o f  t h e  t r i a l  c o u r t  i n  a l l  respects. 

R e s p e c t f u l l y  s u b m i t t e d ,  

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 

v - 
BELLE B. TURNER 
ASSISTANT ATTORNEY GENERAL 
1 2 5  N .  Ridgewood A v e n u e  
F o u r t h  F l o o r  
D a y t o n a  B e a c h ,  F l o r i d a  32014  
( 9 0 4 )  252-1067 

COUNSEL FOR RESPONDENT 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a c o p y  o f  t h e  a b o v e  a n d  f o r e g o i n g  

R e s p o n d e n t ' s  B r i e f  o n  t h e  Merits h a s  b e e n  f u r n i s h e d  b y  d e l i v e r y  

t o  A s s i s t a n t  P u b l i c  D e f e n d e r  B r y n n  Newton a t  1 1 2  O r a n g e  A v e n u e ,  

D a y t o n a  B e a c h ,  F l o r i d a  3 2 0 1 4 ,  t h i s  d a y  o f  F e b r u a r y ,  1 9 8 7 .  

COUNSEL FOR RESPONDENTS 


