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[February  5,  19871 

McDONALD, C . J .  

On i t s  own i n i t i a t i v e  t h e  Cour t  h a s  determined t h a t  w e  

shou ld  adop t  a  new r u l e  o f  c r i m i n a l  p rocedure  t o  a d d r e s s  s p e c i f i -  

c a l l y  p o s t c o n v i c t i o n  and c o l l a t e r a l  r e l i e f  sough t  by p r i s o n e r s  

f o r  whom d e a t h  w a r r a n t s  have been s i gned .  - See a r t .  V ,  S 2 ,  F l a .  

Const .  

P r i o r  t o  1979,  d e a t h  w a r r a n t s  w e r e  immediately e f f e c t i v e  

f o r  one week when s i qned .  Th i s  p rocedure  r e c e i v e d  c o n s i d e r a b l e  

cr i t ic ism because  it d i d  n o t  a l l ow  s u f f i c i e n t  t i m e  f o r  t h e  

p a r t i e s  t o  have any meaningful  a c c e s s  t o  t h e  c o u r t s .  I n  l a t e  

1979 then-Governor Graham began t h e  p r a c t i c e  of  s i g n i n g  d e a t h  

w a r r a n t s  t o  be  e f f e c t i v e  f o r  a  week c e r t a i n  approximate ly  t h i r t y  

days  a f t e r  t h e  s i g n i n g  i n  o r d e r  t o  a l l ow  a  more o r d e r l y  p rogres -  

s i o n  o f  e v e n t s .  T h i s  h a s  occu r r ed  i n  some c a s e s ,  b u t  i n  numerous 

i n s t a n c e s  p e t i t i o n s  and motions f o r  p o s t c o n v i c t i o n  r e l i e f  have 

been and a r e  be ing  f i l e d  s c a n t  days ,  and even hou r s ,  b e f o r e  

schedu led  e x e c u t i o n s .  Such l a t e  f i l i n g s  l e a v e  l i t t l e  t i m e  f o r  

j u d i c i a l  c o n s i d e r a t i o n  and have r e s u l t e d  i n  many s t a y s  of 

execu t i on  s imply  because  t h e  c o u r t s ,  bo th  s t a t e  and f e d e r a l ,  have 

had i n s u f f i c i e n t  t i m e  t o  r u l e .  

I n  o r d e r  t o  p rov ide  a  more o r d e r l y  p rocedure  and g i v e  t h e  

c o u r t s  a  more r ea sonab l e  t i m e  t o  c o n s i d e r  p o s t c o n v i c t i o n  and 

c o l l a t e r a l  r e l i e f  c l a i m s ,  we adop t  r u l e  3.851 t o  add re s s  c o l l a t -  

e r a l  r e l i e f  p roceed ings  a f t e r  a  d e a t h  w a r r a n t  i s  s i gned .  



F l o r i d a  Rule of Criminal  Procedure 3.851 i s  c r e a t e d  t o  

read  a s  fo l lows:  

Rule 3.851 C o l l a t e r a l  Re l i e f  A f t e r  a  Death Warrant 
i s  Signed. 

( a )  When a  dea th  war ran t  i s  s igned  f o r  a  
p r i s o n e r  and t h e  war ran t  s e t s  t h e  execut ion  f o r  a t  
l e a s t  s i x t y  days from t h e  d a t e  of s i g n i n g ,  a l l  
motions and p e t i t i o n s  f o r  any type  of postconvic-  
t i o n  o r  c o l l a t e r a l  r e l i e f  s h a l l  be f i l e d  w i t h i n  
t h i r t y  days of t h e  d a t e  of s i g n i n g .  Exp i r a t i on  of 
t h e  t h i r t y -day  pe r iod  procedu-ral ly b a r s  any l a t e r  
p e t i t i o n  u n l e s s  it i s  a l l e g e d  (1) t h a t  t h e  f a c t s  
upon which t h e  c la im i s  p red ica t ed  were unknown t o  
t h e  movant and could n o t  have been a s c e r t a i n e d  by 
t h e  e x e r c i s e  of due d i l i g e n c e  p r i o r  t o  t h e  end of 
t h e  t h i r t y -day  p e r i o d ,  o r  ( 2 )  t h e  fundamental 
c o n s t i t u t i o n a l  r i g h t  a s s e r t e d  was e s t a b l i s h e d  
a f t e r  t h e  t h i r t y - d a y  pe r iod  exp i r ed  and has  been 
h e l d  t o  apply r e t r o a c t i v e l y .  The c o u r t  w i t h  which 
any such motion o r  p e t i t i o n  i s  f i l e d  s h a l l  
cons ide r  and r u l e  on it f o r t h w i t h .  

(b )  The t ime f o r  f i l i n g  motions f o r  rehear -  
i n g  from o r d e r s  en t e red  upon motions and p e t i t i o n s  
f i l e d  pu r suan t  t o  paragraph ( a )  s h a l l  be two days 
and t h e  c o u r t  s h a l l  r u l e  promptly on any motion 
f o r  r ehea r ing .  The t ime f o r  f i l i n g  a  n o t i c e  of 
appea l  from o r d e r s  en t e red  upon any motions o r  
p e t i t i o n s  f i l e d  pursuant  t o  paragraph ( a )  s h a l l  be 
t h r e e  days.  

The new r u l e  i s  p r e d i c a t e d  on t h e  gove rno r ' s  s i g n i n g  dea th  

war ran t s  f o r  a  week c e r t a i n  a t  l e a s t  s i x t y  days i n  t h e  f u t u r e .  

I t  i s  in tended  t h a t  a l l  f i l i n g s - - i n c l u d i n g  r u l e  3.850, habeas 

corpus ,  and w r i t  of e r r o r  coram nob i s ,  f o r  example--must be made 

w i t h i n  t h i r t y  days of a  war ran t  be ing  s igned .  The c o u r t s  t o  

which such f i l i n g s  a r e  d i r e c t e d  w i l l  r u l e  on them a s  soon a s  

p o s s i b l e .  The t imes  f o r  f i l i n g  appea ls  and f o r  r ehea r ing  have 

been shor tened  t o  a l low subsequent c o u r t s  t ime t o  a c t ,  i f  neces- 

s a r y .  

The Court  b e l i e v e s  t h i s  r u l e  i s  necessary  t o  p rov ide  more 

meaningful and o r d e r l y  acces s  t o  t h e  c o u r t s  when dea th  war ran t s  

a r e  s igned.  The r u l e  w i l l  be publ i shed  i n  t h e  F l o r i d a  Bar News, 

and i n t e r e s t e d  p a r t i e s  a r e  i n v i t e d  t o  comment on and make 

sugges t ions  r ega rd ing  t h e  r u l e ,  d i r e c t e d  t o  t h e  Cour t ,  by March 

15 ,  1987. The r u l e  w i l l  be e f f e c t i v e  a t  1 2 : O l  a.m., A p r i l  1, 

1987, u n l e s s  d i r e c t e d  o therwise  by t h i s  Court .  

I t  i s  s o  ordered .  

OVERTON, E H R L I C H ,  SHAW, GRIMES and KOGAN, JJ.,  Concur 
BARKETT, J . ,  Concurs s p e c i a l l y  w i th  an op in ion  



BARKETT, J., specially concurring. 

Because I agree that more time is needed for an orderly 

and fair disposition of post-conviction appeals for cases under 

death warrants, I concur with the publication of this proposed 

rule for comments from any interested parties. I am concerned, 

however, with the due process and equal protection issues raised 

by a rule which affords capital defendants under death warrants 

less time to pursue remedies provided under Rule 3.850 than that 

afforded other defendants, including capital defendants who are 

not under death warrants. See Bundy v. State, 490 So.2d 1257 

(Fla. 1986) (Barkett, J., concurring specially). 
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