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ARGUMENT 

THE DECISION OF WHITE v .  STATE, 499  
S o . 2 d  1 4  ( F l a .  3 r d  D C A  1 9 8 6 )  FOES 
CONFLICT WITH WILLIAMS v .  STATE, 500  
S o . 2 d  501 ( F l a .  1 9 8 6 )  A N D  THF TR IAL  
ERRED I N  PERMITTING THE VICTIMS FAMILY 
TO TESTIFY AT SENTENCING. 

The  R e s p o n d e n t  c l a i m s  P e t i t i o n e r s  c a s e  i s  d i s t i n g u i s h a b l e  

f r o m  W i l l i a m s  v .  S t a t e ,  500  S o . 2 d  501 ( F l a .  1 9 8 6 ) ,  i n  t h a t  he  

was s e n t e n c e  w i t h i n  t h e  s t a t u t o r y  maximum a l l o w e d  b y  l a w .  

T h i s  r e a s o n i n g  a g a i n  i s  c o n t r a r y  t o  W i l l i a m s ,  s u p r a .  

T h e  s i t u a t i o n  i n  W i l l i a m s  was a  g u i l t y  p l e a  and  a  d e p a r t u r e  

s e n t e n c e  f r o m  t h e  g u i d l i n e s ,  y e t  t h i s  C o u r t  s a i d :  

"Were  we t o  p e r m i t  t h e  d e v i a t i o n  
f r o m  t h e  g u i d l i n e s  b e c a u s e  o f  a  
d e f e n d a n t s  f a i l u r e  t o  a p p e a r ,  we 
w o u l d ,  i n  e s s e n c e ,  b e  c i r c u m v e n t i n g  
t h e  l e g i s l a t i v e l y  e s t a b l i s h e d  p u n -  
i s h m e n t  o f  f i v e  y e a r s  b y  e l i m i n a t i n g  
t h e  t r i a l .  W i t h  a  t r i a l ,  a  d e f e n d a n t  
c o u l d  b e  s e n t e n c e d  t o  o n l y  f i v e  
y e a r s .  W i t h o u t  a  t r i a l ,  h e  w o u l d  
b e  s e n t e n c e d  t o  a n y  p e r i o d  w i t h i n  
t h e  s t a t u t o r y  maximum ( f o r  a l l  h i s  
p e n d i n g  o f f e n s e s )  t h a t  t h e  j u d g e  
m i g h t  ( a r b i t r a r i l y )  c h o o s e  w i t h o u t  
a n y  h o p e  o f  p a r o l e .  Such  a  K a f k a e s q u e  
s i t u a t i o n  c a n n o t  be  p e r m i t t e d " .  
( f o o t n o t e s  o m i t t e d ) ( e m p h a s i s  o r i g i n a l )  

I d . ,  W i l l i a m s  v .  S t a t e ,  a t  5 0 0  S o . 2 d  a t  5 0 3  ( F l a .  1 9 8 6 ) .  

T h i s  c l e a r l y  s t a t e s  t h e  l a w  i n  t h i s  s t a t e  a n d  t h e  d e c i s i o n  

b e l o w  c o n f l i c t s  w i t h  t h i s  C o u r t s  d e c i s i o n  i n  W i l l i a m s .  R e s p o n d e n t  

a r g u m e n t  t h a t  P e t i t i o n e r  d i d  n o t  c i t e  c a s e  l a w  t h a t  t h e  t r i a l  

c o u r t  d i d  n o t  s u b m i t  w r i t t e n  r e a s o n s  f o r  d e p a r t u r e  ( S e e  R e s p o n d e n t s  

B r i e f  a t  l l), i s  e r r o n e o u s .  P e t i t i o n e r  c i t e d  t h e  R u l e  3 . 7 0 1 . ,  



F l o r i d a  Rules  of Criminal  P r o c e d u r e ,  ( S e e  P e t i t i o n e r s  B r i e f  

M e r i t s  page l o ) ,  and c a s e  law found i n  A l b r i t t o n  v .  S t a t e ,  476 

So.2d 158 ( F l a .  1 9 8 5 ) ;  Hendrix v .  S t a t e ,  475 So.2d 1218 ( F l a .  

1985)  and Lerma v .  S t a t e ,  497 So.2d 736 ( F l a .  1 9 8 6 ) ( P e t i t i o n e r s  

Br i e f  on M e r i t s  page 1 7 ) .  Respondents  arguments  a r e  f r i v i l o u s .  

A n d  f i n a l l y  under t h i s  argument a  i l l e g a l  s e n t e n c e  may 

be c h a l l e n g e d  a t  any t i m e ,  s e e  Bass v .  S t a t e ,  - So.2d ( 1 2  

FLW 2 8 9 ) ( F l a .  June  1 2 ,  1 9 8 7 ) .  Respondents  argument t h a t  t h i s  

m a t t e r  a p p a r e n t l y  should  have been p r e s e n t e d  on d i r e c t  appeal  

i s  e r r o n e o u s  a l s o ,  based on t h e  a p p l i c a b l e  c r i t e r i a  a s  mention 

above.  

The Respondents  c l a im t h a t  t h e  f a m i l y  could  t e s t i f y  a t  t h e  

P e t i t i o n e r s  s e n t e n c i n g  h e a r i n g  p u r s u a n t  t o  F l o r i d a  S t a t u t e ,  S e c t i o n  

921.143.  I n t e r r e s t i n g l y  s u b s e c t i o n  ( 2 )  of t h e  S t a t u t e  p r o v i d e s  

t h a t  " . . . a l l  v i c t i m s ,  o r  . . .  next  of kin s t a t e m e n t s  . . .  s h a l l  r e l a t e  

s o l e y  t o  t h e  f a c t s  of t h e  c a s e " .  However, t h e  s t a t u t e  goes  

beyond t h e  f a c t s  of t h e  c a s e  t o  a r e a s  of i r r e l e v a n c y  a s  i t  p e r t a i n  

t o  t h e  P e t i t i o n e r  o r  t h e  c r ime .  Th i s  goes c o n t r a r y  t o  Booth v .  

Mary1 and,  - U . S .  - , 107 S . C t .  2529 ( 1 9 8 7 )  i n  t h a t  t h i s  p r e s e n t a -  

t i o n  of e v i d e n c e  was c l e a r l y  v i o l a t i v e  of t h e  due p r o c e s s  c l a u s  

and t h e  Eighth  Amendment of t h e  U . S .  C o n s t i t u t i o n .  

S u r e l y ,  t h e  Respondents  would n o t  o b j e c t  t h a t  t h e  Supremacy 

Clause  of t h e  C o n s t i t u t i o n  must o v e r r i d e  any s t a t e  law ( s e e  A r t .  V I . ,  

S e c t i o n  2 C 1 .  2 & 3 ,  U . S .  C o n s t i t u t i o n ) . ,  and i f  t h e  s t a t u t e  ( i . e , ,  

S e c t i o n  921.143)  i s  i n  c o n t r i v a n c e  t o  t h e  o p i n i o n  of Boothy s u p r a . ,  



t h e  Supreme Court d e c i s i o n  must o v e r r i d e .  F u r t h e r ,  ' fundamenta l  

e r r o r '  may be r a i s e d  a t  any t i m e ,  ( s e e  Nova v .  S t a t e ,  439 So.2d 

2 5 5  ( F l a .  3rd D C A  1 9 8 3 ) .  

The fundamental  e r r o r  below r e q u i r e s  r e v e r s a l  of t h e  d e c i s i o n  

of t h e  Thi rd  D i s t r i c t  Court of Appeal i n  l i g h t  of Booth, s u p r a . ,  

a n d  Wi l l i ams ,  s u p r a .  



CONCLUSION 

P e t i t i o n e r  p r a y s  t h a t  t h i s  C o u r t  w i l l  r e v e r s e  t h e  d e c i s i o n  

of  t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l s  o f  F l o r i d a  i n  l i g h t  o f  

t h e  c o n f l i c t  o f  d e c i s i o n  b e t w e e n  W i l l i a m s ,  s u p r a . ,  and  Rowe v .  

S t a t e ,  496  S o . 2 d  8 5 7  ( F l a .  2nd  D C A  1 9 8 6 )  a n d  W h i t e ,  s u p r a . ,  

i t  i s  so  p r a y e d .  
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