
SARA CALDWELL, 

P e t i t i o n e r ,  

V S .  

ESTATE OF JERRY L. MCDOWELL, 

Respondent .  
/ 

CAS 
- . .  . I  " 

PETITION FOR WRIT OF CERTIORARI AND/OR MANDANUS --- 

COMES NOW P e t i t i o n e r ,  SARA CALDWELL, a s  a t t o r n e y  a n d  

p e t i t i o n e r  f o r  a n d  - 
m i n o r s ,  and  p e t i t i o n s  t h i s  Honorab le  C o u r t  f o r  i s s u a n c e  

o f  a w r i t  o f  c e r t i o r a r i  a n d / o r  mandamus.  A s  g r o u n d s  t h e r e f o r ,  

P e t i t i o n e r  would  show a s  f o l l o w s :  

I .  J U R I S D I C ~ I O N  

The  j u r i s d i c t i o n  o f  t h i s  C o u r t  i s  i n v o k e d  p u r s u a n t  t o  

Art icle  V ,  S e c t i o n  3, F l a .  Cons t .  (1968) .  T h i s  p e t i t i o n  i s  f i l e d  

p u r s u a n t  t o  F1a.R.App.P. 9.030 ( a )  ( 3 )  a n d  9  . I00  ( c )  . 
11. FACTS 

The P e t i t i o n e r ,  SARA CALDWELL, was  a p p o i n t e d  a t t o r n e y  f o r  

t h e  m i n o r  c h i l d r e n  o f  t h e  d e c e d e n t ,  J e r r y  L. McDowel l .  ( A - 1 )  

M r .  M c D o w e l l  k i l l e d  t h e  m o t h e r  o f  t h e  c h i l d r e n  a n d  t h e n  c o m m i t t e d  

s u i c i d e  i n  t h e  f r o n t  y a r d  o f  t h e  f a m i l y  r e s i d e n c e .  T h e r e  e n s u e d  

a c u s t o d y  b a t t l e  w h i c h  i s ,  a s  y e t ,  s t i l l  u n r e s o l v e d .  Al though  a  

t e m p o r a r y  c u s t o d i a n  was a p p o i n t e d ,  n o  g u a r d i a n  h a s  been a p p o i n t e d  

f o r  t h e  c h i l d r e n ,  a n d  t h e  S t a t e  o f  F l o r i d a  HRS a n d  g u a r d i a n  a d  

l i t e m  p r o g r a m s  h a v e  b e e n  r e l i e v e d  o f  a n y  r e s p o n s i b i l i t y  f o r  

r e p r e s e n t i n g  t h e  c h i l d r e n .  (A-2) The a t t o r n e y  f o r  t h e  c h i l d r e n  

f i l e d  a  p e t i t i o n  f o r  a p p o i n t m e n t  o f  g u a r d i a n  a d  l i tem on t h e  2 5 t h  

d a y  of  S e p t e m b e r ,  1986. (A-3) The c u s t o d i a n s  f o r  t h e  c h i l d r e n  

j o i n e d  t h e  p e t i t i o n .  (A-7) The p e t i t i o n  f o r  a p p o i n t m e n t  o f  

g u a r d i a n  a d  l i t e m  w a s  d e n i e d  o n  t h e  1 6 t h  d a y  o f  O c t o b e r ,  1986 .  

(A-8) The  a t t o r n e y  f o r  t h e  c h i l d r e n  f i l e d  h e r  A p p e a l  o f  t h e  

o r d e r  d e n y i n g  t h e  p e t i t i o n  f o r  a p p o i n t m e n t  o f  a  g u a r d i a n  a d  l i tem 

o n  t h e  1 8 t h  d a y  o f  November ,  1 9 8 6 .  (A-9) On t h e  4 t h  d a y  o f  



December, 1986, the lower court entered its order pursuant to 

Fla.R.App.P.9.430. (A-10). On the 11th day of December, 1986, 

the trial court's order adjudicating the indigency was filed 

with the Appellate Court. On the 31st day of December, 1986, the 

Appellate court dismissed the appeal on the on the basis of lack 

of certified order of indigency or a filing fee. (A-11) The 

instant petition has been filed in a timely manner to seek 

review of that Order. 

111. RELIEF SOUGHT 

Petitioner prays this Honorable Court issue a writ of 

certiorari and/or mandamus directed to the Fifth District Court 

of Appeals of the State of Florida. As will be more fully argued 

in the Argument portion of the instant petition, the district 

court departed from the essential requirements of law by 

dismissing the Appellant's appeal for lack of a certified copy of 

a lower court Order of Insolvency. In that Petitioner has no 

other adequate remedy, certiorari and/or mandamus is proper. 

IV. ARGUMENT 

Petitioner asserts that the appellate court departed from 

the essential requirements of law in dismissing the appellant's 

appeal for lack of a filing fee or a certified copy of an Order 

of Indigency. 

While the departure from the essential requirements of law 

necessary to invoke jurisdiction must amount to more than 

judicial error, Matthews v. Metropolitan Life Insurance Co., 89 -------- - ------------ ---- --------- -- 
So. 2d 641 (Fla. 1966): Chicken 'N'Things v. Murray, 329 So.2d ------- ------ - ------ 

302 (Fla. 1976); McGuire v. Nelson, 388 So.2d 42 (Fla. 5th DCA ------- - - ----- 
1980); City of Winter Park v. Jones, 392 So.2d 568 (Fla. 5th DCA ---- -- ------ ---- - ----- 

1981), the action of the appellate court in dismissing the appeal 

on grounds of lack of a certified copy of an order adjudicating 

indigency or a filing fee when the certified order had indeed 

been timely received by the court constitutes such a departure 

from the essential requirements of law. 

Fla. R. App. P. 9.430 provides that a party may proceed 



w i t h o u t  p r e p a y m e n t  o f  f e e s  upon t h e  l o w e r  c o u r t ' s  o r d e r  o f  

indigency.  The o r d e r  of t h e  lower  c o u r t ,  s t y l e d  S a r a  Caldwel l  as 

a p p e l l a n t  f o r  and  - - o r d e r e d  t h a t  t h e  c o s t  o f  t h i s  a p p e a l  b e  b o r n e  by 

Vo lus i a  County, F l o r i d a ,  based on a f i n d i n g  t h a t  t h e  minors were 

i n d i g e n t .  (A-10). P e t i t i o n e r  a s s e r t s  t h a t  t h e  a p p e l l a t e  c o u r t  

e r r o n e o u s l y  d i s m i s s e d  t h e  appea l  by f a i l i n g  t o  a c c e p t  t h e  t r i a l  

c o u r t ' s  o r d e r  o f  i nd igency ,  and t h a t  t h i s  Honorable Court  should  

r e i n s t a t e  t h e  a p p e a l  on  t h e  b a s i s  t h a t  t h e  a c c e p t a n c e  of  t h e  

lower  c o u r t ' s  o r d e r  of i nd igency  was a  m i n i s t e r i a l  d u t y  i n v o l v i n g  

no d i s c r e t i o n .  S t a t e  r e l .  C u r l e y  5 McGeachy, 6 So.2d 823  

( F l a .  1942) . 
I n  a p p e a l i n g  o n  b e h a l f  o f  t h e  m i n o r  c h i l d r e n ,  t h e  

u n d e r s i g n e d  a p p e a r e d  n o t  i n  t h e  s t r i c t  s e n s e  a s  a p a r t y  t o  t h e  

s u i t , b u t  a s  an o f f i c e r  of t h e  c o u r t .  Garner v. I.E. S h i l l i n g  Co. 

174 SO. 837 ( F l a .  1 9 3 7 ) .  I t  i s  t h e  f i n a n c i a l  s t a t u s  o f  t h e  

p a r t i e s ,  n o t  t h a t  of t h e i r  a t t o r n e y ,  t h a t  d e t e r m i n e s  whether  o r  

n o t  t h e  f i l i n g  f e e  mus t  b e  p r e p a i d .  I n  p e t i t i o n i n g  f o r  a  

g u a r d i a n  ad  l i t e m  f o r  t h e  minor  c h i l d r e n ,  t h e  u n d e r s i g n e d  was 

a c t i n g  a s  a n  o f f i c e r  o f  t h e  c o u r t  a p p o i n t e d  t o  r e p r e s e n t  t h e  

i n t e r e s t s  o f  t h e  c h i l d r e n .  To h o l d  t h a t  t h e  a p p e a l  f o r  a  

p e t i t i o n  f o r  a p p o i n t m e n t  o f  a  g u a r d i g n  ad  l i t em  f o r  m i n o r s  

a d j u d i c a t e d  t o  be i n d i g e n t  must be d i s m i s s e d  because  t h e i r  c o u r t  

appo in t ed  r e p r e s e n t a t i v e  h a s  n o t  p e r s o n a l l y  pa id  a  f i l i n g  fee nor  

h a s  b e e n  d e c l a r e d  t o  b e  i n d i g e n t  i s  n o t  w i t h i n  t h e  d i s c r e t i o n  

of  t h e  a p p e l l a t e  c o u r t .  

T h i s  H o n o r a b l e  C o u r t  s h o u l d  d i r e c t  t h a t  t h e  a p p e a l  b e  

r e i n s t a t e d .  

R e s p e c t f u l l y  submi t t ed ,  

L- 
SAKA CALDWELL 
At torney  a t  Law 
P.O. Box 2023 
Daytona Beach, F l o r i d a  32015 
(904)  258-1950 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the above and foregoing 
Petition for Writ of Certiorari and/or Mandamus has been 
furnished by U.S. Mail to J. Dana Fogle, Esquire, 109 West Rich -- 
Avenue, DeLand, Florida 32720; ~a I. TTaZlz, Esquire, P.O. Box 
5337, Daytona Beach, Florida 320f18:- George Gleason, Esquire, 
Glendale Federal Bldg., Suite 406, ~ompa?iG3each, Florida and 

,-Garrett Briggs, Esquire, 121 Broadway, Daytona Beach, Florida 
31018. 

DATED this 30th day of January, 1987. 
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Sd'ra Caldwell 




