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SARA CALDWELL, P e t i t i o n e r ,  

V S .  

ESTATE OF J E R R Y  L. McDOWELL, Respondent .  

[May 1 4 ,  19871 

PER CURIAM. 

S a r a  C a l d w e l l  p e t i t i o n s  f o r  a  w r i t  o f  mandamus t o  compel 

t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appeal  t o  r e i n s t a t e  h e r  a p p e a l .  W e  

have  j u r i s d i c t i o n .  A r t .  V ,  S 3 ( b )  ( 8 ) ,  F l a .  Cons t .  W e  g r a n t  t h e  

w r i t .  

S a r a  C a l d w e l l  w a s  a p p o i n t e d  a t t o r n e y  f o r  t h e  minor  

c h i l d r e n  o f  J e r r y  L .  McDowell: [-#t- 
a n d f a  She f i l e d  a  p e t i t i o n  f o r  t h e  appoin tment  

o f  a g u a r d i a n  a d  l i t e m  i n  t h e  c i r c u i t  c o u r t ,  which was 

s u b s e q u e n t l y  d e n i e d .  She t h e n  a p p e a l e d  t h e  d e n i a l  t o  t h e  F i f t h  

D i s t r i c t  Cou r t  o f  Appeal .  Ca ldwe l l  d i d  n o t  pay t h e  $100 

s t a t u t o r y  f i l i n g  f e e  t o  ' t h e  a p p e l l a t e  c o u r t  a s  r e q u i r e d  by 

F l o r i d a  Rule  o f  A p p e l l a t e  P rocedu re  9 . 1 1 0 ( b )  and  s e c t i o n  

35.22 ( 3 )  , F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  

The F i f t h  D i s t r i c t  e n t e r e d  a n  o r d e r  on November 2 1 ,  1986 ,  

s t a t i n g  t h a t  t h e  a p p e a l  would be  d i s m i s s e d  u n l e s s  t h e  f i l i n g  f e e  

w a s  p a i d  w i t h i n  twen ty  d a y s .  On December 11, 1986 ,  Ca ldwe l l  

f i l e d  w i t h  t h e  d i s t r i c t  c o u r t  a  c i r c u i t  c o u r t  o r d e r  d e t e r m i n i n g  

t h a t  t h e  c h i l d r e n  w e r e  i n s o l v e n t  m ino r s  f o r  p u r p o s e s  o f  a p p e a l .  

The o r d e r  made no men t ion  of  C a l d w e l l ' s  i n s o l v e n c y ,  b u t  it was 

s t y l e d  " S a r a  C a l d w e l l ,  A p p e l l a n t  Fo r :  1-1 



On December 31, t h e  c l e r k  

of t h e  d i s t r i c t  c o u r t  dismissed t h e  appeal  f o r  f a i l u r e  t o  pay t h e  

s t a t u t o r y  f i l i n g  f e e .  Caldwell then p e t i t i o n e d  t h i s  Court f o r  a  

w r i t  o f  mandamus t o  compel t h e  F i f t h  D i s t r i c t  t o  r e i n s t a t e  he r  

appeal  on behalf  of t h e  minor c h i l d r e n .  

I t  i s  we l l  s e t t l e d  t h a t  mandamus w i l l  l i e  where t h e  

p e t i t i o n e r  has a  c l e a r  l e g a l  r i g h t  t o  t h e  performance of t h e  

p a r t i c u l a r  duty sought  and t h a t  he has no o t h e r  l e g a l  method f o r  

o b t a i n i n g  r e l i e f .  Holland v. wainwright,  499 So.2d 2 1  ( F l a .  1st 

DCA 1986) .  There i s  a u t h o r i t y  t h a t  mandamus i s  t h e  a p p r o p r i a t e  

remedy i n  t h i s  case .  S t a t e  ex r e l .  Gaines Const ruc t ion  Co. v. 

Pearson,  154 So.2d 833 (F la .  1963) ;  S t a t e  ex r e l .  Hopps v. Horne, 

75 Fla .  149, 77 So. 672 (1918).  

Admittedly, Caldwell was l i s t e d  a s  t h e  a p p e l l a n t ,  and t h e  

o r d e r  of insolvency d i d  n o t  d e c l a r e  h e r  t o  be i n s o l v e n t .  

Never the less ,  it was apparent  from t h e  o r d e r  of insolvency t h a t  

Caldwell was proceeding on behalf  of t h e  minor c h i l d r e n .  

Consequently, we hold t h a t  Caldwell s a t i s f i e d  t h e  requirements  of 

F l o r i d a  Rule of Appe l l a t e  Procedure 9.430 which a l lows an 

i n d i g e n t  p a r t y  t o  proceed with an appeal  when an o r d e r  of 

insolvency i s  rendered by t h e  lower c o u r t .  Once Caldwell f i l e d  

t h e  o r d e r  of insolvency wi th  t h e  F i f t h  D i s t r i c t ,  she had a  c l e a r  

l e g a l  r i g h t  t o  have t h e  a p p e l l a t e  c o u r t  proceed wi th  t h e  appeal  

a s  long a s  t h e  c o u r t  o r i g i n a l l y  had j u r i s d i c t i o n  t o  hear  it. 

Because we f e e l  conf iden t  t h a t  t h e  F i f t h  D i s t r i c t  Court of 

Appeal w i l l  r e i n s t a t e  Ca ldwel l ' s  appeal  on behalf  of t h e  minor 

c h i l d r e n ,  we withhold i ssuance  of t h e  w r i t .  

I t  i s  s o  ordered .  

McDONALD, C . J . ,  and OVERTON, EHRLICH,  SHAW, BARKETT, GRIMES and 
KOGAN, JJ. ,  Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 
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