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STATEMENT OF THE CASE AND FACTS 

The Xespondent accepts the Statement of the Case and 

Facts as stated on page two of Petitioner's Jurisdictional 

Brief, although said statement is in complete. The Respondent 

also adopts the facts stated in the lower courts1 opinion as 

reported in 12 F.L.W. at 102, a copy of which is attached 

hereto as Respondent Is Appendix A. 



SUMMARY OF ARGUMENT 

The dec is ion  rendered by t h e  D i s t r i c t  Court of Appeal, 

F i r s t  D i s t r i c t ,  i s  no t  i n  d i r e c t  and express conv l i c t  wi th  

t h i s  Court ' s  dec is ion  i n  Whitehead v .  S t a t e ,  498 So.2d 863 

(F la .  1986) o r  t h e  dec is ion  rendered by t h e  Third D i s t r i c t  

Court of Appeal i n  Harrelson v .  S t a t e ,  12 F.L.W. 192 (Fla .  

3rd DCA Jan .  6 ,  1987) on the  same po in t  of law and the re fo re  

t h i s  Court i s  without j u r i s d i c t i o n .  



THE DECISION RENDERED BY THE LOWER 
TRIBUNAL IS NOT I N  EXPRESS AND DIRECT 
COlJFLICT WITII THIS COURT 'S JIECISION I N  
1,JHITEIIEAD V .  STATE, 493 So .2d 863 (Fla .  
1986) OR THE DECISION OF THE DISTRICT 
COURT OF APPEAL, TIIIRD DISTRICT, I N  
IIARRELSON V .  STATE, 12 F.L.W. 192 (F la .  

r d  DCA, Jan .  987) ON THE SAME 

LACKS JURISDICTION UNDER ARTICLE V, SEC. 
3(b) (3) 

The P e t i t i o n e r  contends t h a t  t h e  lower t r i b u n a l ' s  dec i s ion  

i s  i n  c o n f l i c t  wi th  t h i s  Court ' s  dec is ion  i n  Whitehead, supra ,  

because t h i s  Court rendered Sec. 775.084, F l a .  S t a t .  l e g a l l y  

unenforceable.  

Tne Respondent submits t h i s  i s  i n c o r r e c t .  The quest ion 

of  law decided by t h i s  Court i n  Whitehead was whether a  t r i a l  

judge could depart  from a recommended guide l ines  sentence 

simply because t h e  defendant was determined t o  be an h a b i t u a l  

of fender ,  and he ld  i t  c o l ~ l d  n o t .  

The D i s t r i c t  Court i n  t h e  case - sub judice  he ld  t h a t  t h e  

Habitual  Of fender Act could be employed t o  inc rease  t h e  maxi- 

mum sentence authorized by law so t h a t  t h e  recommended guide- 

l i n e s  sentence c a l l e d  f o r  on t h e  b a s i s  of t h e  P e t i t i o n e r ' s  

p r i o r  record could i n  f a c t  be  imposed! Indeed, t h e  lower 

t r i b u n a l  s a i d :  

Here, Myers' sentencing scoresheet  
recommended a  27-40 year  convic t ions .  
Not~ i i ths  tanding t h i s ,  Myers was convicted 
of a  t h i r d  degree felony and according t o  
Sect ion 775.082, F lo r ida  S t a t u t e s  i n  excess 
of f i v e  yea r s .  This i s  t h e  s t a t u t o r y  
maximum allowed by t h e  l e g i s l a t u r e  unless  
a  f inding  i s  made pursuant t o  Sect ion 775.084 
of h a b i t u a l  offender  s t a t u s ,  i n  which case 



a sentence of t e n  years  i s  t h e  maximum 
allowed. Myers was sentenced t o  t e n  yea r s .  
As t h e  t r i a l  cour t  he re in  u t i l i z e d  t h e  h a b i t u a l  
offender  s t a t u t e  t h e  term of imprisonment 
recommended by t h e  sentencing gu ide l ines ,  we 
f i n d  no c o n f l i c t  with Whitehead. 

12 F.L.W. a t  104. 

In  no way did t h e  lower t r i b u n a l  use the  Habitual  Offender 

Act as  an a l t e r n a t i v e  t o  a  guide l ines  sentence .  

I n  \Jhitehead t h i s  Court s a i d :  

[ W ]  e  cannot agree with the  d i s t r i c t  
cour t  - - when it  kinds t h a t  h a b i t u a l  
offender  s t a t u s  i s  an adequate reason 
t o  c l e ~ a r t  krom t h e  recommended 
guide l ines  sentence.  To the  con t ra ry ,  
we hold t h a t  s e c t i o n  7/3.084 cannot 
opera te  a s  an a l t e r n a t i v e  t o  guide l ines  
sentencing because of t h e  c l e a r  
d i r e c t i v e s  o t  s e c t i o n  921.01(4) ( a ) .  - . . .  
Nor can t h e  h a b i t u a l  of tender  s t a t u s  
remain v i a b l e  as  a  reason f o r  departure  
I n  l i g h t  of  our dec is ion  i n  Hendrix. 

Because t h e  t r i a l  cour t  used the  - - -  - - - - - 

h a b i t u a l  o t tender  s t a t u t e  a s  i t s  
reasons f o r  depar t ina  trom t h e  - 
u i d e l i n e s  i n  sentencing Whitehead, we 

g u s t  remand wi th  d i r e c t i o n s  t o  t h e  
d i s t r i c t  cour t  t o  r e t u r n  t h e  mat ter  t o  
t h e  t r i a l  cour t  f o r  resentencing i n  
accordance with t h i s  opinion.  

Nothing i n  t h e  major i ty  opinion even pretends t o  hold 

t h a t  the  Habitual Offender Act has been repealed o r  has no 

l e g a l  opera t ion  wi th in  t h e  Sentencing Guidelines Act. Only 

J u s t i c e  Overton i n  h i s  d i s s e n t  concluded t h a t  was t h e  e f f e c t  of 

t h e  major i ty  opinion,  and, of course,  c o n f l i c t  j u r i s d i c t i o n  

may n o t  be  predica ted  on a  d i s s e n t i n g  opinion.  Reaves v .  S t a t e ,  

485 So.2d 829 (F la .  1986).  



L a s t l y ,  t h e  Guidelines Act i s e l f  recognizes t h e  

i n t e r r e l a t i o n s h i p  of the  H a b i t ~ t a l  Offender Act i n  Rule 3.701 

(d)(10) and the  Committee Note t h e r e t o  which provides:  

(d)  (10) I f  any offender  i s  convicted 
under an enhancement s t a t u t e ,  t h e  
r e c l a s s i f i e d  degree should be used as  
t h e  b a s i s  f o r  scor ing  t h e  primary 
of fense  i n  t h e  appropr ia te  category.  
I f  t h e  offender  i s  sentenced under 
s e c t i o n  775.084 (hab i tua l  offender)  , 
t he  maximum allowable sentence i s  
increased as  provided by t h e  opera t ion  
of t h a t  s t a t u t e .  I f  t h e  sentence i s  
imposed depar ts  from t h e  recommenrled 
sentence,  the  provis ions of paragraph 
(d) (11) s h a l l  apply.  

It i s  absurd t o  suggest t h a t  the  Habitual Offender Act 

has been repealed by t h e  Guidelines Act s p e c i f i c a l l y  r e f e r s  

t o  i t  by d i r e c t  re ference  t h e r e t o .  Indeed, t h e  r e s u l t  reached 

below i s  so c l e a r l y  c o r r e c t  t h a t  no o the r  l o g i c a l  conclusion 

could be reached. 

The case of Harrelson,  supra ,  c o n s i s t s  of one simple 

paragraph and doesn ' t  even speak t o  t h e  quest ion of law de- 

cided by t h e  lower t r i b u n a l .  



CONCLUSION 

The quest ion of law decided by t h e  lower t r i b u n a l  i s  

d i s t i n c t l y  d i f f e r e n t  from t h e  l e g a l  i s s u e  decided by t h i s  

Court i n  Whitehead and the re fo re  t h e r e  can be no c o n f l i c t  

between t h e  two decis ions .  Accordingly, t h i s  Court i s  without  

j u r i s d i c t i o n  t o  review t h i s  cause and the  p e t i t i o n  f o r  review 

should be  denied. 

Respectful ly  submitted,  

R(YBER$ A .  BUTTERWORTH 
#TO EY GENERAL 
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